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ARTICLE 1 - GENERAL PROVISIONS 

 
PART A - PURPOSE AND APPLICATION 

 
1-101  PURPOSE 

 
The purpose of this policy is to provide for the fair and equitable treatment of all 
persons involved in public purchasing by the Fort Worth Transportation Authority 
(The T), to maximize the purchasing value of public funds in procurement, and to 
provide safeguards for maintaining a procurement system of quality and integrity. 

 
1-102  APPLICATION 

 
This policy applies to contracts for the procurement of supplies, services, and 
construction entered into by The T after February 20, 1998.   It is consistent with 
and governed by Texas Transportation Code, Chapter 452, and Federal Transit 
Administration Circular 4220.1 F, and all subsequent circulars.  It shall apply to 
every expenditure of public funds for purchasing irrespective of the source of the 
funds.  Nothing in this policy shall prevent The T from complying with the terms 
and conditions of any grant, gift, or bequest that is otherwise consistent with law. 

 

 
 

PART B - DEFINITIONS 

 
1-201  DEFINITIONS 

 
(1)      Architect:  Engineer  and  Land  Surveying  Services.  Those  professional 

services within the scope of the practice of architecture, professional 
engineering, or land surveying, as defined by the laws of Texas. 

 
(2)     Blind Trust: An independently managed trust in which the employee- 

beneficiary has no management rights and in which the employee- 
beneficiary is not given notice of alterations in, or other dispositions of, the 
property subject to the trust. 

 
(3)      Board Action: BAs are the formal written recommendations from the staff 

to The Tôs Board of Directors. Procurements requiring Board approval will 
be submitted in this format. 

 

 
 

(4)      Brand Name or Equal Specification:  A specification limited to one or more 
items by manufacturer's names or catalogue numbers to describe the 
standard of quality, performance, and other salient characteristics needed 
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to meet requirements of The T, and which provides for the submission of 
equivalent products. 

 
(5)      Brand Name Specification:  A specification limited to one or more items by 

manufacturer's names or catalogue numbers. 

 
(6)      Business:  Any  corporation,  partnership,  individual,  sole  proprietorship, 

joint stock company, joint venture, or any other private legal entity. 
 

(7)     Change Order: A written order  issued by  Contract Administration and 
Procurement and signed by the President or designee and Contractor, 
directing the contractor to make changes which the "Changes" clause of 
the contract authorizes. 

 
(8)     Contract  Modification  (bilateral  change):  Any written  alteration  in 

specifications, delivery point, rate of delivery, period of performance, price, 
quantity,  or  other  provisions  of  any  contract  accomplished  by  mutual 
action of the parties to the contract. 

 
(9)      Confidential   Information:   Any   information   which   is   available   to   an 

employee only because of the employee's status as an employee of The T 
and is not  a matter  of public knowledge  or available  to the public on 
request. 

 
(10)   Construction: The process of building, altering, repairing, improving, or 

demolishing any public structure or building, or other public improvements 
of any kind to any public real property.  It does not include the routine 
operation, routine maintenance of existing structures, buildings, or real 
property. 

 
(11)   Contract: All types of agreements between The T and other parties, regardless 

of what they may be called, for the procurement of supplies, services, or 
construction. 

 
(12)    Contractor: Any person having a contract with The T or a using agency 

thereof. 

 
(13)    Cost Analysis: The evaluation of cost data for the purpose of arriving at 

costs actually incurred or estimates of costs to be incurred, prices to be 
paid, and costs to be reimbursed. 

 
(14)   Cost Data: Factual information concerning the cost of labor, material, 

overhead, and other cost elements which are expected to be incurred or 
which have been actually incurred by the contractor in performing the 
contract. 
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(15)   Cost-Reimbursement Contract: A contract under which a contractor is 

reimbursed for costs which are allowable and allocable in accordance with 
the contract terms and the provisions of this Policy, and a fee or profit, if 
any. 

 
(16)   Direct or Indirect Participation: Involvement through decision, approval, 

disapproval, recommendation, preparation of any part of a purchase request, 
influencing the content of any specification or procurement standard, 
rendering of advice, investigation, auditing, or in any other advisory capacity. 

 
(17)  Disadvantaged Business: A small business concern: 

 
(a) Which is at least 51 percent owned by one or more socially and 

economically disadvantaged individuals, or in the case of any publicly 
owned business, at least 51 percent of the stock of which is owned by 
one or more socially and economically disadvantaged individuals; and 

 
(b)  Whose management and daily business operations are controlled by 

one   or   more   of   the   socially   and   economically   disadvantaged 
individuals who own it; and 

 
(c)  Which has been certified as such by an organization acceptable by 

The T. 

 
(18)    Employee: An individual drawing a salary or wages from The T, whether 

appointed or not; any uncompensated individual performing personal 
services  for  The  T,  or  any  department,  agency,  commission,  council, 
board, or any other entity established by the Board of Directors of The T. 

 

 
 

(19)  Financial Interest: 
 

(a)  Ownership of any interest or involvement in any relationship with The 
T from which, or as a result of which, a person within the past year 
has received, or is presently or in the future entitled to receive, more than 
$600 per year, or its equivalent. 

 
(b)  Ownership of 25% of any property or business; or 

 
(c)  Holding  a  position  in  a business  such  as  officer,  director,  trustee, 

partner, employee, or the like, or holding any position of management. 
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(20)    Gratuity:  A  payment,  loan,  subscription,  advance,  deposit  of  money, 
service,  or  anything  of  more  than  normal  value,  present  or  promised, 
unless consideration of substantially equal or greater value is received. 

 
(21)  Immediate Family: A spouse, children, parents, brothers and sisters. 

 
(22)   Invitation for Bids: All documents, whether attached or incorporated by 

reference, utilized for soliciting sealed bids. 

 
(23)  Person:  Any  business,  individual,  union,  committee,  club,  other 

organization, or group of individuals. 

 
(24)    Price  Analysis:  The  evaluation  of  price  data,  without  analysis  of  the 

separate cost components and profit as in cost analysis, which may assist 
in arriving at prices to be paid and costs to be reimbursed. 

 
(25)    Pricing Data: Factual information concerning prices for items substantially 

similar to those being procured.  Prices in this definition refer to offered or 
proposed selling prices, historical selling prices and current selling prices. 
The definition refers to data relevant to both prime and subcontract prices. 

 
(26)    Procurement:  The  buying,  purchasing,  renting,  leasing  or  otherwise 

acquiring of any supplies, services, or construction.  It also includes all 
functions   that   pertain   to   the   obtaining   of   any   supply,   service   or 
construction,  including  description  of  requirements,  selection,  and 
solicitation of sources, preparation and award of contract, and all phases 
of contract administration. 

 
(27)    Qualified  Products   List:  An  approved  list  of  supplies,  services,  or 

construction items described by model or catalogue numbers, which, prior 
to competitive solicitation, The T has determined will meet the applicable 
specification requirements. 

 
(28)    Request   for   Proposal   (RFP):   All   documents,   whether   attached   or 

incorporated by reference, utilized for soliciting proposals. 

 
(29)   Request for Qualifications (RFQ): All documents, whether attached or 

incorporated by reference, utilized for soliciting qualifications for program 
management, construction management, feasibility studies, preliminary 
engineering, design, architectural, engineering, surveying, mapping, and 
related  services  that  are  directly  in  support  of,  directly  connected  to, 
directly  related  to  or  lead  to  construction,  alteration  or  repair  of  real 
property. 
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(30)    Responsible  Bidder  or Offeror:  A person  who  has the capability  in all 
respects to perform fully the contract requirement, and the tenacity, 
perseverance, experience, integrity, reliability, capacity, facilities, 
equipments, and credit which will assure good faith performance. 

 
(31)    Responsive Bidder: A person who has submitted a bid which conforms in 

all material respects to the requirements set forth in the invitation for bids. 

 
(32)    Services:  The  furnishing  of  labor,  time,  or  effort  by  a  contractor,  not 

involving the delivery of a specific end product other than reports which 
are merely incidental to the required performance.  This term shall not 
include employment agreements or collective bargaining agreements. 

 
(33)    Small Business: A United States business which is independently owned 

and  which  is  not  dominant  in  its  field  of  operation  or  an  affiliate  or 
subsidiary of a business dominant in its field of operation. 

 
(34)    Specification: Any description of the physical or functional characteristics 

or of the nature of a supply, service or construction item.  It may include a 
description  of  any  requirement  for  inspecting,  testing,  or  preparing  a 
supply, service, or construction item for  delivery. 

 
(35)   Supplies: All property, including but not limited to equipment, materials, 

printing, insurance, and leases of real property, excluding land or a 
permanent interest in land. 

 
(36)   Using Agency: Any department, commission, board, or public agency requiring  

supplies,  services,  or  construction  procured  pursuant  to  this Policy. 
 

 
 

PART C - PUBLIC  ACCESS  TO  PROCUREMENT INFORMATION 

 
1-301  PUBLIC  ACCESS  TO  PROCUREMENT  INFORMATION 

 
Procurement information shall be a public record to the extent provided in Texas 
Government Code Chapter 551, and Chapter 552, and shall be available to the 
public as provided in such statute.  Nothing in this section shall prevent the office 
of the General Counsel of The T from requesting a decision from the Attorney 
General of the State of Texas that certain information is confidential and not 
subject to public disclosure. 
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ARTICLE 2 - OFFICES OF THE PROCUREMENT DEPARTMENT 

 
2-101  ESTABLISHMENT, APPOINTMENT, AND TENURE. 

 
(1)      ESTABLISHMENT    OF   THE   POSITION   OF   ASSISTANT    VICE   PRESIDENT    OF 

CONTRACT  ADMINISTRATION  AND  PROCUREMENT.   There is hereby created 
the position of Assistant Vice President of Contract Administration and 
Procurement, who shall be The T's principal public procurement official. 

 
(2)      APPOINTMENT.    The Vice President of TEX Rail and Procurement  shall 

appoint the Assistant Vice President of Contract Administration and 
Procurement, with approval by the President/CEO.  The Assistant Vice 
President of Contract Administration and Procurement, when approved by 
the Vice President of TEX Rail and Procurement and the President/CEO, 
shall appoint other staff members in the purchasing department. 

 
(3)     TENURE.  The Assistant Vice President of Contract Administration and 

Procurement shall be appointed to serve an indefinite term and may be 
removed from office by the Vice President of TEX Rail Procurement following  
a  showing  of  just  cause,  and  upon  approval  of  the President/CEO. 

 
2-102  AUTHORITY AND DUTIES 

 
(1)      PRINCIPAL  PUBLIC PROCUREMENT  OFFICIAL.   Except as otherwise provided 

herein, the Assistant Vice President of Contract Administration and 
Procurement shall serve as the principal public procurement official for 
The T and shall be responsible for the procurement of supplies, services, and 
construction in accordance with this Policy. 

 
(2)      DUTIES.   In accordance with this Policy and subject to the supervision of 

the Vice President of TEX Rail and Procurement, the Assistant Vice 
President of Contract Administration and Procurement shall: 

 
(a)   procure or supervise the procurement of all supplies, services, and 

construction needed by The T; 

 
(b)   sell, trade, or otherwise dispose of surplus equipment and supplies 

belonging to The T; and 
 

(c)    establish  and  maintain  programs  for  specifications  development, 
contract administration and inspection and acceptance, in cooperation 
with  the  public  agencies  using  the  supplies,  services,  and 
construction. 
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(3)      OPERATIONAL   PROCEDURES.    Consistent  with  this  Policy,  and  with  the 
approval of the Vice President of TEX Rail and Procurement, the Assistant 
Vice President of Contract Administration and Procurement may adopt 
operational procedures relating to the execution of his duties. 

 
2-103  DELEGATION TO OTHER T OFFICIALS. 

 
With  the  approval  of  the  Vice  President  of  TEX  Rail  and  Procurement,  the 
Assistant  Vice  President  of  Contract  Administration  and  Procurement  may 
delegate authority to purchase certain supplies, services, or construction items to 
other T officials, if such delegation is deemed necessary for the effective 
procurement of those items.  Notwithstanding the provisions of Section 2-102 
(Authority and Duties), procurement authority with respect to certain supplies, 
service  or  construction  may  be  delegated  to  other  T  officials  by  the  Vice 
President of TEX Rail and Procurement, when such delegation is deemed 
necessary   for   the   effective   procurement   of   these   supplies,   services,   or 
construction. 
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ARTICLE 3 - SOURCE SELECTION AND CONTRACT FORMATION 
 

 
 

3-101  COMPETITIVE SEALED BIDDING 

 
(1)   CONDITIONS FOR USE.  The Competitive Sealed Bid procurement method is 

The Tôs preferred method when precise specifications are available, two or 
more responsible bidders are willing and able to compete effectively, the 
contract will generally be a firm fixed price contract, discussions with bidders 
are unnecessary and price is the determination for contract award (taking 
into  account  the  due  diligence  for  The  T  making  a  responsive  and 
responsible determination). 

 
(2)   INVITATION FOR BIDS.  An Invitation for Bids shall be issued and shall include 

non-restrictive specifications, and all contractual terms and conditions 
applicable to the procurement. 

 
(3)  PUBLIC NOTICE.  Public notice of the Invitation for Bids shall be given a 

reasonable time, not less than 15 calendar days prior to the date set forth 
therein for the opening of the bids.  Such notice will include publication in a 
newspaper of general circulation, and/or on the website of The T, or other 
generally accepted publication for bids.   The public notice shall state the 
place, date, and time of bid opening. 

 
(4)   BID OPENING. Bids shall be opened publicly in the presence of one or more 

witnesses at the time and place designated in the Invitation for Bids.  The 
amount of each bid, and such other relevant information as the Assistant 
Vice President of Contract Administration and Procurement deems 
appropriate, together with the name of each bidder shall be recorded; the 
record and each bid shall be open to public inspection in accordance with 
Section 1-301 (Public Access to Procurement Information). 

 
(5)   BID ACCEPTANCE.   Bids shall be unconditionally accepted without alteration 

or correction, except as authorized in this Policy. 

 
(6)   CORRECTION OR W ITHDRAW AL OF BIDS; CANCELLATION OF AWARDS.  Correction 

or withdrawal of inadvertently erroneous bids before or after bid opening, or 
cancellation of awards or contracts based on such bid mistakes may be 
permitted where appropriate.  Mistakes discovered before bid opening may 
be modified or withdrawn by written notice received in the office designated 
in the Invitation for Bids prior to the time set for bid opening.  After bid opening, 
corrections in bids shall be permitted only to the extent that the bidder can 
show by clear and convincing evidence that a mistake of a non- judgmental 
character was made, the nature of the mistake, and the bid price actually 
intended.   After bid opening,  no changes  in bid prices or other 
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provisions of bids prejudicial to the interest of The T or fair competition shall 
be permitted.   In lieu of bid correction,  a low bidder alleging a material 
mistake of fact may be permitted to withdraw its bid if: 

 
(a)    the mistake is clearly evident on the face of the bid document but the 

intended correct bid is not similarly evident; or 

 
(b)   the  bidder  submits  evidence  which clearly and convincingly    

demonstrates that a mistake was made.  All decisions to permit the 
correction or withdrawal  of bids, or to cancel awards  or contracts 
based on bid mistakes, shall be supported by a written determination 
made by the Assistant Vice President of Contract Administration and 
Procurement. 

 
(7)  AWARD.  The contract shall be awarded with reasonable promptness by 

appropriate written notice to the lowest responsible and responsive bidder 
whose bid meets the requirements and criteria set forth in the Invitation for 
Bids.  In the event the low responsive and responsible bid for a construction 
project exceeds available funds as certified by the Grants and Budget 
Administrator, and such bid does not exceed such funds by more than five 
percent, the Assistant Vice President of Contract Administration and 
Procurement is authorized, when time or economic considerations preclude 
re-solicitation of work of a reduced scope, to negotiate an adjustment of the 
bid price with the low responsive and responsible bidder, in order to bring 
the bid within the amount of available funds.  Board of Directors approval is 
required  to  award  all  contracts  in  which  the  aggregate  amount  in  the 
contract  is  more  than  $50,000.    Contracts  of  $50,000  or  less  may  be 
awarded by the President as long as they are within budgeted amounts 
approved by the Board of Directors.  The President may transfer approval 
authority for contracts of $50,000 or less to the Assistant Vice President of 
Contract Administration and Procurement.  If the Chairman of the Board of 
Directors determines a purchase in excess of $50,000 is necessary prior to 
Board of Directors approval, he may authorize the President to make the 
purchase.    Ratification  of  this  decision  will  be  brought  to  the  Board  of 
Directors at their next regularly scheduled meeting. 

 
(8)   PROJECT MANAGEMENT.  The department head responsible for a construction 

project shall have discretion to select the appropriate method of construction 
contracting  management  for  a  particular  project.    In  determining  which 
method to use, the department head shall consider The T's requirements, 
its resources, and the potential contractor's capabilities.   The department 
head  shall  execute,  and  include  in the  contract  file a  written  statement 
setting forth the facts that led to the selection of a particular method of 
construction contracting management for each project. 
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(9)   MULTI-STEP SEALED BIDDING. When it is not practical to issue an Invitation for 
Bid resulting in an award based on price exclusively, an Invitation for Bids 
may be issued requesting the submission of unpriced technical offers to be 
followed by an Invitation for Bids limited to those bidders whose unpriced 
technical offers have been determined to be technically acceptable under 
the criteria set forth in the first solicitation. 

 
 
 
 

3-102  COMPETITIVE SEALED PROPOSALS 

 
(1)   CONDITIONS FOR USE.  When  the use of competitive sealed bidding is either 

not practicable (the need for discussions with proposers or price alone is not 
a determinative) or not advantageous to The T, a contract may be entered 
into by use of the competitive sealed proposals method. 

 
(2)   REQUEST FOR PROPOSALS.  Proposals shall be solicited through a request for 

proposal. 

 
(3)   PUBLIC NOTICE. Adequate public notice of the Request for Proposals shall be 

given in the same manner as provided in Section 3-101(3) (Competitive Sealed 
Bidding, Public Notice). 

 
(4)  RECEIPT OF PROPOSALS.  No proposal shall be handled so as to permit disclosure 

of the identity of any proposer or the contents of any proposal to competing 
proposers during the process of negotiation.   A register of proposals shall be 
prepared containing the name of each proposer, the number  of  modifications  
received,  if  any,  and  a  description  sufficient  to identify the item offered.  
The register of proposals shall be open for public inspection only after contract 
award. 

 
(5)   EVALUATION  FACTORS.  The Request for Proposals shall identify price and 

other evaluation factors that will be considered. 

 
(6)   DISCUSSION W ITH RESPONSIBLE PROPOSERS AND REVISIONS TO PROPOSALS. As 

provided in the Request for Proposals, discussions may be conducted with 
responsive, responsible proposers who submit proposals determined to be 
reasonably susceptible of being selected for award for the purpose of 
clarification to assure full understanding of, and conformance to, the solicitation  
requirements.     Proposers  shall  be  afforded  fair  and  equal treatment 
with respect to any opportunity for discussion, or revision of the identity  of  
competing  proposers,  or  of  any  information  derived  from proposals 
submitted by competing proposers. 
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(7)   AWARD.    Award  shall  be  made  to  the  responsive,  responsible  proposer 
whose proposal is determined in writing to be the most advantageous to 
The T, taking into consideration price and the evaluation factors set forth in the 
Request for Proposals.  No other factors or criteria shall be used in the 
evaluation.     If  the  Chairman  of  the  Board  of  Directors  determines  a 
purchase in excess of $50,000 is necessary prior to Board of Directors 
approval,   and  may   authorize   the  President   to  make   the   purchase. 
Ratification of this decision will be brought to the Board of Directors at their 
next regularly scheduled meeting. 

 
The contract file shall contain the basis on which the award is made and 
adequate independent cost estimates documentation that establishe the award 
amount is fair and reasonable.  Board of Directors approval  is  required  to  
award  all  contracts  in  which  the  aggregate  amount  in  the contract is more 
than $50,000.   Contracts of $50,000 or less may be awarded by the 
President as long as they are within budgeted amounts approved by the Board 
of Directors.   The President may transfer approval authority for contracts 
of $50,000 or less to the Assistant Vice President of Contract Administration 
and Procurement. 

 
3-103            CONTRACTING FOR PROFESSIONAL SERVICES 

 
(1)   AUTHORITY.   Professional Services will be procured in accordance with the 

qualification-based procurement procedures contained in the Brooks Act to 
acquire architectural and engineering services, but also for program 
management, construction management, feasibility studies, preliminary 
engineering, design, architectural, engineering, surveying, mapping and 
related services that are directly in support of, directly connected to, related to, 
and/or lead to construction, alteration, or repair of real property. If the services  
are  not directly  in support  of, directly  connected  to, related  to, and/or lead 
to construction, alteration, or repair of real property, a qualifications based 
selection procedure shall not be used. 

 
(2)  SOLICITATION PROCEDURES. 

 
(a)   STATEMENT OF QUALIFICATIONS.   Persons engaged in providing the 

designated types of professional services may submit Statements of 
Qualifications  and  expressions  of  interest  in  providing  such 
professional services.   The T may specify a uniform format for 
Statements of Qualifications.   Persons may amend these statements 
at any time by filing a new statement. 

 
(b)  PUBLIC  ANNOUNCEMENT  AND  FORM  OF  REQUEST  FOR  QUALIFICATIONS. 

Adequate notice of the need for such services shall be given by The T 
through a Request for Qualifications. The Request for Qualifications shall 
describe the services required, list the types of information and data 
required of each offeror. 
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(c)    DISCUSSIONS.   The T may conduct discussions with any offeror who 
has submitted qualifications to determine such offeror's qualification 
for   further   consideration.       Discussion   shall   not   disclose   any 
information derived from qualifications submitted by other offerors. 

 
(d)    AWARD. Award shall be made to the offeror determined in writing to be 

best qualified based on the evaluation factors set forth in the request 
for qualifications, and negotiation of compensation determined to be 
fair and reasonable.  If compensation cannot be agreed upon with the 
best qualified offeror, then negotiations will be formally terminated with 
the selected offeror.  If statement of qualifications were submitted by 
one or more other offerors determined to be qualified, negotiations 
may be conducted with such other offeror or offerors, in the order of 
their  respective   qualification   ranking,  and  the  contract  may  be 
awarded to the offeror then ranked best qualified if the amount of 
compensation is determined to be fair and reasonable.   Board of 
Directors approval is required to award all contracts in which the 
aggregate amount in the contract is more than $50,000.  Contracts of 
$50,000 or less may be awarded by the President as long as they are 
within budgeted amounts approved by the Board of Directors.    The 
President may transfer approval authority for contracts of $50,000 or 
less to the Assistant Vice President of Contract Administration and 
Procurement.  If the Chairman of the Board of Directors determines a 
purchase in excess of $50,000 is necessary prior to Board of Directors 
approval he may authorize the President to make the purchase. 
Ratification of this decision will be brought to the Board of Directors at 
their next regularly scheduled meeting. 

 
3-104  DESIGN/BUILD 

 
(1)   GENERAL. The Design/Build procurement method is a combination of design 

elements and construction elements that are procured simultaneously. The 
contract is awarded to a single contractor, consortium, joint venture, team, 
or partnership that will be responsible for both the projectôs design and 
construction. 

 
(2)   PROCUREMENT   METHOD.  Separate  the  activities  of  the  procurement  and 

classify them as design or construction. Calculate the estimated total value 
for the design elements and the estimated total value for the construction 
elements.  The  services  having  the  greatest  value  determine  the 
procurement type. If construction costs are predominant then a competitive 
negotiations or sealed bid procurement would be used for the entire 
procurement rather than a qualification-based ñBrooks Actò procurement 
method  (unless  FTA  determines  otherwise  in writing  and/or  required  by 
State law adopted before August 10, 2005). If the design services are the 
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predominant cost, then a qualifications-based  procurement based on the 
ñBrooks Actò will be used. 

 
(3)   SELECTION PROCESSES. A design-build procurement can be structured using 

the following two step process: 
 

(a)  One-Step Method: The design-build procurement can be procured in a 
single step. 

 
(b)  Two-Step Method: The two-step procurement process consists of: 

 
a. Reviewing the prospective contractorsô technical qualifications and 

technical approach to the project. Narrow the competitive range to 
the contractors with satisfactory qualifications that demonstrate a 
technically satisfactory approach. 

 
b. The second step consists of soliciting and reviewing complete 

proposals,  including  price,  submitted  by  prospective  contractors 
first determined to be qualified. 

 
3-105  DESIGN/Bid/BUILD 

   

(1) GENERAL. The Design/Bid/Build procurement method requires separate 
contracts for design services and for constructions. Services may be procured 
through means of sealed bidding or competitive negotiations (FTA C 4220.1F. 
VI, 3.g) 

 
(2) DESIGN SERVICES. For design services, qualifications-based procurement 

procedures must be in compliance with applicable Federal, State and local law 
and regulations. 

 
(3) CONSTRUCTION. Qualifications-based procurement procedures may not be 

used for the actual construction, alternation or repair of real property. Generally 
competitive procedures for the construction must be used. These may include 
sealed bidding or competitive negotiation procurement methods, as appropriate.  

   

 
3-106  SMALL PURCHASES 

 

(1)   GENERAL.  Any contract not exceeding $50,000 may be made in accordance 
with the small purchase procedures authorized in this Section.  No procurement may 
be divided or reduce in size to avoid the additional procurement requirements 
applicable to larger acquisitions. Contract requirements shall not be artificially divided 
so as to constitute a Small-purchase or Micro-purchase under this Section.  
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(2)  SMALL PURCHASES:  <$3,000 to >$50,000. Insofar as it is practical prior to the  
award of small purchases, no less than three qualified sources  shall be 
solicited to submit price or rate quotations.   Awards shall be made to the 
source offering the lowest acceptable quotation. Written determination that the 
price or rate is fair and reasonable and a description of how the determination 
was made shall be maintained in the purchasing records. The names of the 
sources submitting quotations, and  the  date  and  amount  of  each  
quotation,  shall  be  recorded  and maintained as a public record 

 
Third party contracts above the small purchase threshold must contain 
administrative, contractual, or legal remedies for violations or breach of the 
contract by the third party contractor.  

 
(3)  MICRO PURCHASES: < $3,000.  The Assistant Vice President of Contract 

Administration and Procurement shall adopt operational procedures for making 
micro purchases of less than $3,000.  Such operational procedures shall 
provide for obtaining adequate and reasonable competition for the supply, 
service, or construction being purchased.   Further, such operational 
procedures shall require the preparation and maintenance of written records 
adequate to document fair and reasonable price or rates, competition 
obtained, properly account for the funds expended, and facilitate an audit for 
the small micro purchase made. 
 

3-107 PROCUREMENTôS OTHER THAN FULL AND OPEN COMPETITION 

 
Normally, The T must provide for full and open competition when soliciting bids 
or proposals. However, under certain circumstances, The T may conduct 
procurements without providing for full and open competition. 

 
(1)   When Appropriate. The T may use noncompetitive proposals only when the 

procurement is inappropriate for small purchase procedures,   sealed   bids, 
or competitive proposals, and at least one of the following circumstances 
are present: 

 
(a)  Adequate  Competition.  After  soliciting  several  sources,  the 

specifications must be reviewed to determine if they are unduly restrictive 
or if changes can be made to encourage submission of more bids or 
proposals.  After a determination is made that the specifications are not 
unduly restrictive and changes cannot be made to encourage greater 
competition, The T may determine the competition adequate. A cost 
analysis must be performed in lieu of a price analysis when this situation 
occurs. 

 
(b)  Sole Source. When supplies or services are available from only one    
responsible source, and no other supplies or services will satisfy The Tôs  

Fort Worth Transportation Authority (The T) 
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requirements, a sole source award may be made after a complete analysis, 
documenting that no other award is feasible.   

 
If changes are made to an existing contract that is beyond the scope 
of that contract, a sole source award has been made and must be 
justified, and accompied by a cost or price analysis when 
reasonableness is not established on other basis. 

 
1  Unique Capability or Availability.   The property or services are 

available from one source if one of the conditions described below 
is present: 

 
a  Unique or Innovative Concept.   The offeror demonstrates a 

unique or innovative concept or capability not available from 
another source.  Unique or innovative concept means a new, 
novel, or changed concept, approach, or method that is the 
product of original thinking, the details of which are kept 
confidential or are patented or copyrighted, and is available 
to The T only from one source and has not in the past been 
available to The T from another source. 

 
b  Patents  or Restricted  Data  Rights.    Patent  or  data  rights 

restrictions preclude competition. 

 
c  Substantial  Duplication Costs.   In the case of a follow-on 

contract  for  the  continued  development  or  production  of 
highly specialized equipment and major components , when 

it is likely that award to another contractor would result in 
substantial duplication of costs that are not expected to be 
recovered through competition. 

 
d  Unacceptable Delay.  In the case of a follow-on contract for 

the continued development or production of a highly 
specialized equipment and major components , when it is 
likely that award to another contractor would result in 
unacceptable delays in fulfilling The Tôs needs. 

 
 
 
 

(c)    Unusual and Compelling Urgency. The number of sources from which 
bids or proposals are solicitated can be limited when The T has such 
an unusual and urgent need for the property or services that The T 
would be seriously injured unless solicitations were limited.  The T may 
also limit the solicitation when the public exigency or emergency will 
not  permit  a  delay  resulting  from  competitive  solicitation  for  the  
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property or services. 

 
(d)  Authorized by FTA.   The T has been granted authority to use 

noncompetitive proposals but, under this authority, FTA has made the 
following determinations: 

 
1  Team,   Consortium,   Joint   Venture,   Partnership.      With   some 

exceptions, when FTA awards a grant agreement or enters into a 
cooperative agreement with a team, consortium, joint venture, or 
partnership, or provides FTA assistance for a research project in 
which FTA has approved the participation of a particular firm or 
combination of firms in the project work, the grant agreement or 
cooperative agreement constitutes approval of those arrangements. 
In such cases, FTA expects The T to use competition, as feasible, 
to select other participants in the project. Since it can sometimes be 
difficult to determine whether a bidder or offeror is submitting its bid 
or offer as a team or other group with committed parties The T 
should clarify with the bidder or offeror how other entities included 
in its bid or offer are to be treated. 

 
2  FAR  Standards.  FTA  authorizes  procurement  by  noncompetitive 

proposals in all of the circumstances authorized by FAR Part 6.3. 
The FAR authorizes less than full and open competitive procurements 
in one or more of the following circumstances: 
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a  Statutory   Authorization   or  Requirement.      To  comply   with 
Department of Transportation (DOT) appropriations laws that 
include specific statutory requirements, with the result that only 
a single contractor can perform certain project work. 

 
b  National    Emergency.    To    maintain    a    facility,    producer, 

manufacturer, or other supplier available to provide supplies or 
services in the event of a national emergency or to achieve 
industrial mobilization. 

 
c  Protests, Disputes, Claims, Litigation. To acquire the services of 

an  expert  or  neutral  person  for  any  current  or  anticipated 
protest, dispute, claim, or litigation. 

 
d  Public  Interest.  When  The  T  determines  that  full  and  open 

competition in connection with a particular acquisition is not in 
the public interest. 

 
(2)  When Prohibited.  Less than full and open competition is not justified based 

on: 

 
(a)  Failure to Plan.  The Tôs lack of advance planning, or 

 
(b)   Limited Availability of Federal Assistance.  Concerns about the amount 

of  Federal  assistance  available  to  support  the  procurement  (for 
example, expiration of Federal assistance previously available for award). 

 
(3)  Procurement  Procedures.  When  less  than  full  and open competition  is 

available to The T, The T is directed to: 

 
(a)   Potential Sources.  Solicit offers from as many potential sources as is 

practicable under the circumstances. 

 
(b)   Sole Source Justification.  If a product or service is solicited from only 

one source, the decision must be justified adequately in light of the 
standards of 4220.1 F, Rev4, Chapter VI, subparagraph 3.i(1)(b).  FTA 
expects this sole source justification to be in writing. 

 
(c)    Cost  Analysis.     Prepare  or  obtain  a  cost  analysis  verifying  the 

proposed cost data, the projections of the data, and the evaluation of 
the costs and profits (See Article 7). 

 
(d)   Preaward  Review.    Submit  the  proposed  procurement  to  FTA  for 

preaward review if FTA so requests. 
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3-108  SINGLE BID OR PROPOSAL 
 

 
 

If  a  single  bid  or  single  proposal  is  received  in  response  to  a  solicitation, 
determine if competition was adequate.  This should include a review of the 
specifications for undue restrictiveness and could include a survey of potential 
sources that chose not to submit a bid or proposal. 

 
(1)   Adequate Competition.   Competition could be adequate when the reasons 

for few responses were caused by conditions beyond The Tôs control.  Many 
unrelated factors beyond The Tôs control might cause potential sources not 
to submit a bid or proposal.  If the competition can be determined adequate, 
the procurement will qualify as a valid competitive award. 

 
(2)   Inadequate Competition.   Competition will be inadequate when, caused by 

conditions within The Tôs control.   For example, if the specifications used 
were unduly restrictive, competition will be inadequate.  

 
(3)   Cost/Price Analysis. A cost/price analysis must be performed (See Section 

3-203 and Article 7) to determine if the submitted  cost/price  is fair and 
reasonable. Also cost/price analysis should be performed when negotiating 
contract modifications.   

 

 
 

3-109  EMERGENCY PROCUREMENT 

 
Notwithstanding any other provisions of this Policy, the Assistant Vice President 
of Contract Administration and Procurement may make or authorize others to 
make emergency procurements of supplies, services or construction items when 
there exists a threat to public health, welfare, or safety; provided that such 
emergency procurements shall be made with such competition as is practicable 
under the circumstances and costs, terms and conditions negotiated before entering 
into contract award.   A written determination of the basis for the emergency and 
for the selection of the particular contractor shall be included in the  contract  file.     
As  soon  as  practicable,  a  record  of  each  emergency procurement shall be 
made and shall set forth the contractor's name, the amount and type of contract, a 
listing of the item(s) procured under the contract, and the identification  number  of  
the  contract  files.  Once  the  emergency  period  has expired, any future 
procurements must be converted to a non-emergency procurement and follow the 
standard ñfull and open competitionò requirements. 
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3-110  UTILIZATION OF OPTIONS (PIGGYBACKING) 
 

The inclusion of options in federally or locally funded procurements is not 
encouraged since The T expects procurements to be limited to the amount of 
property and services required to meet the needs of The T. 

 

However, If The T uses options (or assignment of contract rights) from another 
recipient, the following conditions must be met: 

 

¶  If  the  options  are  for  Rolling  Stock,  the  original  contract  purchase  terms 
cannot exceed five years, including option years, without prior FTA approval 
(see 4220.1F, IV (e) 10). 

 
¶  The  grantee  must  have  a  clause  in  their  solicitation,  contract,  and/or 

amendment that allows ñassignment of optionsò. 
 

¶  The  option  quantities  contained  in  the  contractorôs  bid  or  offer  must  be 
evaluated along with the base amount of the contract in order to determine a 
contract award. Failure to evaluate options before awarding the underlying 
contract constitutes a sole source procurement (See Section 3-106) 

 

¶  The Procurement  Department must ensure the exercise of an option is in 
accordance with the terms and conditions of the option stated in the initial 
contract awarded and conforms to the original scope. 

 

¶  The Procurement Department must verify that the option price is better than 
current prices available in the market or that the option is the more advantageous 
offer at the time the option is exercised. 

 

The Procurement Department must have a copy of the solicitation packet from 
the entity awarding the options to verify the assignment of options clause is included 
in the contract, and if Federally funded, all Federally required clauses, forms and 
certifications were included in the original solicitation packet and have been signed 
by the contractor. 

 

 
 

3-111  JOINT PROCUREMNTS. 
 

 
 

A more desirable method of purchasing (except for the methods discussed in 
Sections 3-101-105) than options would be for The T to enter into agreements 
with other businesses, state governments, federal governments, local and city 
governments for procurements made jointly, so long as purchases executed are in 
the best interest of The T.  All such purchases shall comply with this policy, and all 
applicable local, state, and/or federal requirements. 

 
The term ñjoint procurementò means a method of contracting in which two or more 
purchasers agree from the outset to use a single solicitation document and enter 
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into a single contract with a vendor for delivery of property or services in a fixed 
quantity, even if expressed as a total minimum and total maximum.  Unlike a State 
or local government purchasing schedule, a joint procurement is not drafted for 
the purpose of accommodating the needs of other parties that may later want to 
participate in the benefits of that contract. 

 
Procure  goods  and services  jointly with other recipients  could result in better 
pricing  through  larger  purchases.    Joint  procurements  offer  the  advantage  of 
being able to obtain goods and services that may match each participating recipientôs 
requirements better than those likely to be available through an assignment of 
another recipientôs contract rights. 

 
When The T obtains goods or services in this manner, recipients participating in 
the  joint  procurement  must  ensure  compliance  with  all  applicable  FTA  and 
Federal requirements  and include all required clauses and certifications in the 
joint solicitation and contract documents. 

 
 

3-112  TAG-ONS. 
 

Tag-ons (sometimes referred to as cardinal changes) are not to be used for any 
procurement action. Tag-ons are defined as a significant change in contract work 
(property or services) that causes a major deviation from the original purpose of 
the work or the intended method of achievement, or causes a revision of contract 
work so extensive, significant, or cumulative that, in effect, the contractor is required 
to perform very different work from that described in the original contract and are 
not permitted for use by The T. A change within the scope of the contract (i.e. ñin-
scope changesò) is not a tag-on or cardinal change and is permitted for use by 
The T. 

 
 

3-113  CANCELLATION OF INVITATIONS FOR BIDS OR REQUESTS FOR PROPOSALS. 

 
An Invitation for Bids, a Request for Proposals, or other solicitation may be 
canceled, or any or all bids or proposals may be rejected in whole or in part as 
may be specified in the solicitation, when it is for the good cause and in the best 
interest of The T.  The reasons for cancellation shall be made part of the contract 
file.  Each solicitation issued by The T shall state that the solicitation may be 
canceled and that any bid or proposal may be rejected in whole or in part of good 
cause when in the best interest of The T.  Notice of cancellation shall be sent to 
all businesses  solicited.   The notice shall identify the solicitation,  explain the 
reason for cancellation, and where appropriate, explain that an opportunity will be 
given to compete on any re-solicitation or any future procurements  of similar 
items.  Reasons for rejection shall be provided upon request by unsuccessful 
bidders or offerors. 
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3-201  RESPONSIBILITY OF BIDDERS AND OFFERORS. 

 
(1)   DETERMINATION OF NON-RESPONSIBILITY. If a bidder or offeror who otherwise 

would have been awarded a contract is found non-responsible a written 
determination  of Non-responsibility,  setting forth the basis of the finding, 
shall be prepared by the Assistant Vice President of Contract Administration 
and Procurement. For example: a firm under active litigation with The T for 
breach of contract may be considered non-responsible and/or a firm listed 
on the System for Award Management (SAM) as debarred.      The 
unreasonable failure of a bidder or offeror to supply prompt information in 
connection with an inquiry with respect to responsibility may be grounds for 
a determination of Non-responsibility with respect to such bidder or offeror. 
A copy of the determination shall be sent promptly to the non-responsible 
bidder or offeror.  The final determination shall be made part of the contract 
file and be made a public record. 

 
(2)   DETERMINATION  OF BIDDERS RESPONSIBILITY. Before making contract award, 

Procurement shall make a determination of a bidder or offeror being a 
responsible firm possessing the ability, willingness, and integrity to 
successfully perform under the terms and conditions of the contract. The 
following criteria will be used to determine responsibility: 

 
a.  The firm has a satisfactory record of integrity and business ethics. 

 
b. Firm is neither debarred nor suspended from Federal and/or State programs 

(verify using the System for Award Management (SAM) and the Texas 
debarment web listing). 

 
c. The firm is in compliance with The Tôs affirmative action policy, 

Disadvantaged Business Enterprise (DBE) requirements, and public policy. 
 

d. The firm has the necessary technical, administrative, financial, and 
production capabilities to complete the requirements of the contract in a 
timely manner. 

 
e. The firm has a proven performance record both current and past 

performance. 

 
(3)   RIGHT OF DISCLOSURE.  Information furnished by a bidder or offeror pursuant 

to this Section shall not be disclosed by The T outside of the office of the 
Assistant Vice President  of Contract Administration  and Procurement,  or 
using agency, without prior written consent by the bidder or offeror. 
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3-202  COST OR PRICING DATA 

 
(1)  REQUIRED  SUBMISSIONS  RELATING  TO  THE  AWARD  OF  CONTRACTS.    A 

prospective contractor shall submit cost or pricing data when the contract is 
expected to exceed $50,000 and is to be awarded by competitive sealed 
proposals (Section 3-102; Competitive Sealed Proposals), or Section 3-106; 
Procurementôs Other Than Full and Open Competition. 

 
(2)   EXCEPTIONS.  The submission of cost or pricing data relating to the award of 

the contract is not required when: 

 
(a)  the contract is based on adequate price competition; 

 
(b)    the contract price is based on established catalogue prices or market 

prices; 

 
(c)  the contract price is set by law or regulation. 

 
(3) REQUIRED SUBMISSIONS RELATING TO CHANGE ORDERS OR CONTRACT 

MODIFICATIONS.  A contractor shall submit cost or pricing data prior to the pricing 
of any change order or contract modification, including adjustments to 
contracts awarded by competitive sealed bidding, whether or not cost or pricing 
data was required in connection with the initial pricing of the contract. 

 
(4)   EXCEPTIONS.  The submission of cost or pricing data relating to the pricing of 

a change order or contract modification is not required when: 

 
(a)    unrelated and separately priced adjustments for which cost or pricing 

data would not be required are consolidated for administrative 
convenience. 

 
(5)   CERTIFICATION  REQUIRED.   A contractor, actual or prospective, required to 

submit cost or pricing data in accordance with this Section, shall certify that, 
to the best of its knowledge and belief, the cost or pricing data submitted 
was accurate, complete, and current as of a mutually specified date prior to 
the award of the contract or the pricing of the change order or contract 
modification. 

 
(6)   PRICE ADJUSTMENT PROVISION REQUIRED.  Any contract award, change order, 

or contract modification under which the submission and certification of cost 
or pricing data are required shall contain a provision that the price to The T, 
including profit or fee, shall be adjusted to exclude any significant sums by 
which The T finds that such price was increased because the contractor 
furnished cost or pricing data that was inaccurate, incomplete, or not current 
as of the date agreed upon between The T and the contractor. 
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(7)  ADVANCED  PAYMENTS. Advanced  payments  are  payments  made  to 

contractors before cost are incurred. In the case of federal grant monies, 
The T shall not use advance payments for third party contracting unless 
prior written approval has been obtained from FTA. 

 
(8)   PROGRESS PAYMENTS.  Progress payments are payments for contract work 

in process but have not been completed. Any progress payments that are 
made must: 

 
¶  Have supporting written documentation submitted with the request for 

payment that supports the work being invoiced (or in the case of 
construction, the percent of work complete) 

 
¶  Include in the contract adequate security for the progress payments such 

as taking immediate possession of titles, obtaining a letter of credit, 
including a title clause that states The T will immediately own, and becomes 
property of The T, all title to documents, plans, property, and/or intellectual 
property and/or anything acquired using progress payments, at the time 
the payment is made. 

 
3-203  COST OR PRICE ANALYSIS. See Article 7 

 

 
 

3-204  BID AND PERFORMANCE BONDS ON SUPPLY OR SERVICE CONTRACTS. 

 
(See Article 5). 

 
3-301  TYPES OF CONTRACTS. 

 
(1)   GENERAL AUTHORITY.   Subject to the limitations of this Section, any type of 

contract which is appropriate to the procurement and which will promote the 
best interests of The T may be used, provided that the use of the cost-plus- 
a-percentage-of-the-cost   contract  is  prohibited.   A  cost  reimbursement 
contract may be used only when a determination is made in writing that 
such contract is likely to be less costly to The T than any other type, or that 
it is impracticable to obtain the supply, service, or construction item required 
except under such a contract. 

 
(2)   TIME AND MATERIALS.  The Time and Materials type of contract may only be 

used when a written determination has been made that no other contract is 
suitable and the contract specifies a ñnot-to-exceedò contract amount that 
the contractor shall not exceed except at the contractors own risk. 
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(3)  MULTI-TERM CONTRACTS. 
 

(a)    SPECIFIED PERIOD.  Unless otherwise provided by law, a contract for 
supplies  or  services  may  be  entered  into  for  any  period  of  time 
deemed to be in the best interests of The T, provided the term of the 
contract and conditions of renewal or extension, if any, are included in 
the solicitation and funds are available for the first fiscal period at the 
time of contracting.   Payment and performance obligations for 
succeeding fiscal periods shall be subject to the availability and 
appropriation of funds therefor. 

 
(b)    DETERMINATION PRIOR TO USE.  Prior to the utilization of a multi-term 

contract, it shall be determined in writing: 

 
(i)   that estimated requirements cover the period of the contract and 

are reasonably firm and continuing; and 

 
(ii) that such a contract will serve the best interests of The T by 

encouraging  effective  completion  or  otherwise  promoting 
economies in The T procurement. 

 
(c)    CANCELLATION DUE TO UNAVAILABILITY OF FUNDS IN SUCCEEDING FISCAL 

PERIODS.     When  funds  are  not  appropriated  or  otherwise  made 
available  to  support  continuation  of  performance  in  a  subsequent 
fiscal period, the contract shall be canceled and the contractor shall be 
reimbursed  for  the  reasonable  value  of  any  non-recurring  costs 
incurred but not authorized in the price of the supplies or services 
delivered under the contract.   The cost of cancellation may be paid 
from any appropriations available for such purposes. 

 
(4)  MULTIPLE SOURCE CONTRACTING. 

 
(a)    GENERAL.    A  multiple  source  award  is  an  award  of  an  indefinite 

quantity contract for one or more similar supplies or services to more 
than one bidder or offeror.  The obligation to order The T's actual 
requirements is limited by the provision of Uniform Commercial Code 
Section 2-306(1). 

 
(b)    LIMITATIONS  ON  USE.   A multiple source award may be made when 

award to two or more bidders or offerors for similar products is necessary 
for adequate delivery, service or product compatibility.  Any multiple   
source   award  shall   be  made   in  accordance   with  the provisions 
of Section 3-101 (Competitive Sealed Bidding), Section 3- 
102  (Competitive  Sealed  Proposals),  Section  3-104  (Small 
Purchases), Section 3-106 (Negotiated Procurements), and Section 3- 
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107  (Emergency  Procurements),  as  applicable.     Multiple  source 
awards shall not be made when a single award will meet The T's 
needs without sacrifice of economy or service.  Awards shall not be 
made  for  the  purpose  of  dividing  the  business,  making  available 
product or supplier selection to allow for user preference unrelated to 
utility or economy, or avoiding the resolution of tie bids.  Any such 
awards shall be limited to the least number of suppliers necessary to 
meet the valid requirements. 

 
(i)   The T shall reserve the right to take bids separately if a particular 

quantity requirement arises which exceeds its normal requirement or 
an amount specified in the contract; and 

 
(ii)  The  T  shall  reserve  the  right  to  take  bids  separately  if  the 

Assistant Vice President of Contract Administration and 
Procurement  approves  a  finding  that  the  supply  of  service 
available under the contract will not meet a nonrecurring special 
need of The T. 

 
(c)    INTENT TO USE.  If a multiple source award is anticipated prior to issuing 

a solicitation, The T shall reserve the right to make such an award and 
the criteria for award shall be stated in the solicitation. 

 
(d)  DETERMINATION REQUIRED.  The Assistant Vice President of Contract 

Administration and Procurement shall make a written determination 
setting forth the reasons for a multiple source award, which shall be made 
a part of the procurement file. 

 
(e)   ISSUING ORDERS FOR SERVICE.  All Orders for Service shall originate in 

the   Procurement   Department.   The   procedures   for   issuing   and 
managing Orders for Service can be found in Chapter XI of Procurementsô 
Procedure Manual. 

 
(5)  REVENUE CONTRACTS. 

 
A revenue contract is a contract where The T provides access to public 
transportation assets for the primary purpose of producing revenue in connection 
with an activity related to public transportation and/or creating business 
opportunities with the use of FTA assisted property. 

 
Since  The  T  typically  awards  a  contract  to  an  ad  agency  through  a 
competitive  proposal  to  secure  advertising  on  The  Tôs  rolling  stock,  a 
provision in the procurement documents and contract must stipulate that the 
ad agency provide an equal opportunity to all qualified advertisers to have 
access to the advertising opportunities on The Tôs rolling stock. 
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The following conditions should be taken into account when the procurement 
and contract documents are constructed: 

 
¶  When  limited  contract  opportunities  exist  (such  as  several  potential 

competitors desiring advertising opportunities on the limited space of the 
side  of  a  bus),  include  language  in  the  procurement  and  contract 
documents that require a competitive process be used to award such 
contracts so all interested parties have an equal opportunity in obtaining 
limited contract opportunities; 

 
¶  When open contract opportunities exist (such as utility or cable companies 

desiring access through or over a T asset that has room for a substantial 
number of such utilities and/or cables) and The T is willing and able to provide 
contracts or licenses to multiple parties (since space is available for a 
substantial number of such utilities and/or cables without interfering with  
The  Tôs  transit  operations),  then  competition  is  not  necessary because  
the  opportunity  to  obtain  contracts  or  licenses  is  open  to  all similar 
parties. 

 
3-302  CONTRACT CLAUSES AND THEIR ADMINISTRATION. 

 
(1)   CONTRACT  CLAUSES.   All T contracts for supplies, services, or construction 

shall include provisions necessary to define the responsibilities and rights of 
the parties to the contract. The Assistant Vice President of Contract 
Administration   and   Procurement,   after   consultation   with  the   General 
Counsel, may issue clauses appropriate for supply service, or construction 
contracts, addressing among others the following subjects: 

 
(a)    the unilateral right of The T to order in writing changes in the work 

within the scope of the contract; 

 
(b)    the unilateral right of The T to order in writing temporary stopping of 

the work or delaying performance that does not alter the scope of the 
contract; 

 
(c)    variations occurring between estimated quantities of work in contract 

and actual quantities; 

 
(d)  defective pricing; 

 
(e)    liquidated damages: if liquidated damages are to be included because 

The   T   expects   to   suffer   damages   through   delay   of   contract 
completion, the liquidated damages must be included in the 
procurement/contract documents and specify how the damages will be 
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accessed. Typically, damages are assessed on a dollar-per-day 
assessment with the rate and measurement determination reasonably 
reflecting   The   Tôs   anticipated   losses.   Any   liquidated   damages 
recovered from a contractor must be credited back to the project affected 
unless FTA permits otherwise. 

 
(f)  specified excuses for delay or nonperformance; 

(g)  termination of the contract for default; 

(h)  termination of the contract in whole or in part for the convenience of 
The T; 

 
(i)  suspension of work on a construction project ordered by The T;  

 
(j)     site  conditions  differing  from  those  indicated  in  the  contract,  or 

ordinarily encountered, except that a differing site conditions clause need 
not be included in a contract: 

 
(i)    when the contract is negotiated; 

 
(ii)   when the contractor provides the site or design; or 

 
(iii)   when the parties have otherwise agreed with respect to the risk 

of differing site conditions. 
 

 (k)   contractors working on capital projects, shall give hiring preference, to the extent 

practicable, to veterans (as defined in section 2108 of title 5) who  have the 

requisite skills and abilities to perform the construction work required under the 

contract.  

 

This requirement shall not be understood, construed or enforced in any manner 
that would require an employer to give preference to any veteran over any 
equally qualified applicant who is a member of any racial or ethnic minority, 
female, an individual with a disability, or former employee.  

 

 (2)  PRICE ADJUSTMENTS. 
 

(a)    Adjustments  in  price  resulting  from  the  use  of  contract  clauses 
required by Subsection (1) of this Section shall be computed in one or 
more of the following ways: 

 
(i)    by agreement on a fixed price adjustment before commencement 

of the pertinent performance or as soon thereafter as practicable. 

 
(ii)   by unit prices specified in the contract or subsequently agreed 

upon; 
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(iii)  by the costs attributable to the events or situations under such 
clauses with adjustment of profit or fee, all as specified in the 
contract or subsequently agreed upon; 

 
(iv)  in such other manner as the contracting  parties may mutually 

agree; or 
 

(v)  in the absence of agreement by parties, by a unilateral 
determination by The T of the costs attributable to the events or 
situations under such clauses with adjustment or profit or fee as 
computed by The T and subject to the provisions of Article 10 
Administrative Remedies. 

 
(b)   A contractor shall be required to submit cost or pricing data if any 

adjustment in contracting price is subject to the provisions of Section 
3-202 (Cost or Pricing Data). 

 
(3)   STANDARD CLAUSES AND THEIR MODIFICATION.   The Assistant Vice President 

of Contract Administration and Procurement, after consultation with the 
General Counsel, may establish standard contract clauses for use in The T 
contracts.  If the Assistant Vice President of Contract Administration and 
Procurement establishes any standard clauses addressing the subjects set 
forth in Subsection (1) of this Section, such clauses may be varied provided 
that any variations are supported by a written determination that states the 
circumstances  justifying such variations,  and provided that notice of any 
such material variation be stated in the solicitation. 

 
The Tôs contracts shall require each party awarded a contract to require 
subcontractor(s) to comply with the terms of The Tôs contract including 
requirements to extend those Local, State and/or Federally required clauses 
and provisions to its subcontractors at the lowest tier required. 

 
3-303  CONTRACT ADMINISTRATION. 

 
A  contract  administration  system  designed  to  insure  that  a  contractor  is 
performing in accordance with the solicitation under which the contract was 
awarded, and the terms and conditions of the contract, shall be maintained. 

 

 
 

3-304  APPROVAL OF ACCOUNTING SYSTEM. 

 
Except with respect to firm fixed-price contracts, no contract type shall be used 
unless it has been determined   by the Assistant Vice President of Contract 
Administration and Procurement that: 
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(a)  the proposed contractor's accounting system will permit timely 

development of all necessary cost data in the form required by the 
specified contract type contemplated; and 

 
(b)    the proposed contractor's accounting system is adequate to allocate 

costs   in   accordance   with   generally   accepted   cost   accounting 
principles. 

 

3-305  RIGHT TO INSPECT . 

 
The T may, at reasonable times, inspect the part of the plant, place of business, 
or worksite of a contractor or subcontractor at any tier that is pertinent to the 
performance of any contract awarded or to be awarded by The T. 

 
3-306  RIGHT TO AUDIT RECORDS. 

 
(1)   AUDIT  OF  COST  OR  PRICING  DATA.    The T may at reasonable  times  and 

places, audit the books and records of any contractor who has submitted 
cost or pricing data pursuant to Section 3-202 (Cost or Pricing Data) to the 
extent that such books, documents, papers, and records are pertinent to 
such cost or pricing data.   Any person who receives a contract, change 
order, or contract modification for which cost or pricing data is required, 
shall  maintain  such  books,  documents,  papers,  and  records  that  are 
pertinent to such cost or pricing data for three years from the date of final 
payment under the contract. 

 
(2)   CONTRACT AUDIT.  The T shall be entitled to audit the books and records of a 

contractor or a subcontractor at any tier under any negotiated contract or 
subcontract other than a firm fixed-price contract to the extent that such books, 
documents, papers, and records are pertinent to the performance of such 
contract or subcontract.  The contractor shall maintain such books and records 
for a period of three years from the date of final payment under the prime 
contract and by the subcontractor for a period of three years from the date of 
final payment under the subcontract. 

 
3-307  REPORTING OF ANTI-COMPETITIVE PRACTICES. 

 
When, for any reason, collusion or other anti-competitive practices are suspected 
among any bidders or offerors, a notice of the relevant facts shall be transmitted 
to the State Attorney General, and/or the FTA. 

 
3-308  THE T'S PROCUREMENT RECORDS. 

 
(1)   CONTRACTING  FILE.  All determinations and other written records pertaining 

to the solicitation, award, or performance of a contract shall be maintained  

Fort Worth Transportation Authority (The T) 
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for The T in a contract file by the Contract Administrator. 

 
(2)   RETENTION OF PROCUREMENT RECORDS.  All procurement records shall be 

retained and disposed of by The T in accordance with records retention 
guidelines and appropriate regulations. 

 

(3)   PROCUREMENT   HISTORY.  The  Common  Grant  Rules  require  The  T  to 
maintain and make available to FTA written records detailing the history of 
each procurement. The extent of documentation should be reasonable, i.e. 
documentation of the procurement history should be commensurate with the 
size and complexity of the procurement itself. For example, a receipt or bill 
accompanying a $100 credit card purchase might contain all of the required 
information to support that procurement. Procurements that are more 
substantial may require extensive documentation. The written record of 
procurement history should include the following: 

 
(a)    Procurement Method.  The procurement history should provide the 
rationale for the method of procurement used for each contract, including a 
sole source justification for any acquisition that does not qualify as competitive. 

 
(b)    Contract Type.  State the reasons for selecting the contract type used 
(fixed price, cost reimbursement, and so forth); 

 
(c)    Contractor Selection. State the reasons for contractor selection or 
rejection. Include a justification for each noncompetitive award. Include a 
written responsibility determination for the successful contractor; and 

 
(d)    Cost or Price. State the justification for the contract cost or price. 

 
3-309  CONTRACTOR RECORDS. 

 
If a contract is being funded in whole or in part by assistance from a federal 
agency, then the contract shall include provisions: 

 
(a)    requiring the contractor and subcontractors at any tier to maintain for 

three  years  from  the  date  of  final  payment  under  the  contract  all 
books, documents, papers, and records pertinent to the contract; and 

 
(b)    requiring the contractor and subcontractor at any tier to provide to The 

T, the federal grantor agency, the Comptroller General of the United 
States, or any of their duly authorized representatives access to such 
books, documents, papers, and records for the purpose of examining, 
auditing, and copying them. 
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ARTICLE 4 - SPECIFICATIONS 

 
4-101  MAXIMUM PRACTICABLE COMPETITION 

 
All specifications shall be drafted so as to promote overall economy for the purposes 
intended and encourage competition in satisfying The T's needs, and shall not be 
unduly restrictive.  The policy enunciated in this Section applies to all specifications 
including but not limited to, those prepared for The T by architects, engineers, 
designers, and drafters. 

 

 
 

4-102  BRAND NAME OR EQUAL SPECIFICATION 

 
(1)   USE.     Brand  name  or  equal  specifications  may  be  used  when  it  is 

determined in writing that: 

 
(a)    no other design or performance specifications or qualified products list 

is available; 

 
(b)   time does not permit the preparation of another form of purchase 

description, not including a brand name specification; 

 
(c)    the nature of the product or the nature of The T's requirements makes 

use   of   a   brand   name   or   equal   specification   suitable   for   the 
procurement; or 

(d)  use of a brand name or equal specification is in The T's best interest. 

(2)  DESIGNATION OF SEVERAL BRAND NAMES.  Brand names or equal specification 
shall seek to designate as many different brands as are practicable, as "or 
equal"  references  and  shall  further  state  that  substantially  equivalent 
products to those designated will be considered for award. 

 
(3)   REQUIRED  CHARACTERISTICS.    Unless  the  essential  characteristics  of  the 

brand names included in the specifications are commonly known in the 
industry or trade, brand name or equal specifications shall include a description  
of  the  particular  design,  functional,  or  performance characteristics which 
are required. 

 
(4)   NONRESTRICTIVE  USE OF BRAND  NAME OR EQUAL SPECIFICATIONS.   Where a 

brand name or equal specification is used in a solicitation, the solicitation 
shall contain explanatory language that the use of a brand name is for the 
purpose  of  describing  the  standard  of  quality,  performance,  and 
characteristics desired and is not intended to limit or restrict competition. 
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4-103  BRAND NAME SPECIFICATION 

 
(1)   USE.  Since use of a brand name is restrictive of product competition, it may 

be used only when the identified brand name item or items will satisfy The 
T's needs, as determined by the Assistant Vice President of Contract 
Administration or Procurement, or designee thereof. 

 
(2)   COMPETITION.  An effort shall be made to identify sources from which the 

designated brand name item or items can be obtained and shall solicit such 
sources to achieve whatever degree of price competition is practicable.   If 
only one source can supply the requirement, the procurement shall be made 
under Section 3-106 ( Procurementôs  Other Than Full and Open 
Competition). 
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ARTICLE 5 - BID SECURITY AND BONDING 
 

 
 

5-101          BID SECURITY 

 
Bid and performance bonds or other security may be requested for supply contracts or 
service contracts to protect The T's interests.  Any such bonding requirements shall be 
set forth in the solicitation.  Bid or performance bonds shall not be used as a substitute 
for a determination of a bidder or offeror's responsibility 

 
(1)  REQUIREMENT FOR BID SECURITY.  Bid security shall be required for all 

competitive sealed bidding for construction contracts when the price is 
estimated by the Department of Contract Administration and Procurement to 
exceed  $50,000.    Bid  security  shall  be  a  bond  provided  by  a  surety 
company authorized to do business in Texas, or the equivalent in case, or 
otherwise supplied in a form satisfactory to The T.  Nothing herein shall 
prevent  the  requirement  of  such  bonds  on construction  contracts  under 
$50,000 when the circumstances warrant. 

 
(2)   AMOUNT OF BID SECURITY.   Bid security shall be in an amount equal to at 

least 5% of the amount of the bid. 

 
(3)  REJECTION  OF BIDS FOR NONCOMPLIANCE  WITH BID SECURITY REQUIREMENTS. 

When the invitation for bids requires security, noncompliance requires that 
the bid be rejected unless it is determined that the bid fails to comply only in 
an unsubstantial manner with the security requirements. 

 
(4)   WITHDRAW AL  OF  BIDS.   If a bidder is permitted to withdraw its bid before 

award as provided in Section 3-101(6) (Competitive Sealed Bidding; Correction 
or Withdrawal of Bids; Cancellation of Awards); no action shall be had 
against the bidder or the bid security. 

 

 
 

5-102          CONTRACT PERFORMANCE AND PAYMENT BONDS 

 
(1)   WHEN  REQUIRED-AMOUNTS.    When  a construction  contract  is awarded  in 

excess of $50,000, the following bonds or security shall be delivered to The 
T  and  shall  become  binding  on  the  parties  upon  the  execution  of  the 
contract: 

 
(a)   a performance bond satisfactory to The T, executed by a surety 

company authorized to do business in Texas or otherwise secured in 
a manner satisfactory to The T, in the amount equal to 100% of the 
price specified in the contract; and 
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(b)    a payment bond satisfactory to The T, executed by a surety company 

authorized to do business in Texas or otherwise secured in a manner 
satisfactory to The T, for the protection of all persons supplying labor and 

material  to the contractor  or its subcontractors  for the performance 
of the work provided for in the contract.  The bond shall be in an amount 
equal to 100% of the price specified in the contract. 

 
(2)   REDUCTION   OF  PAYMENT   BOND   AMOUNT.     After  notice  to  the  Board  of 

Directors, the Assistant Vice President of Contract Administration and 
Procurement is authorized to reduce the amount of payment bonds, when a 
written determination is made that it is in the best interest of The T to do so, 
and the reduction of bonds meet the following limits: 

 
(a) Fifty percent of the contract price if the contract price is not more than $1 

million, 
 

(b) Forty percent of the contract price if the contract price is more than $1 
million but not more than $5 million, or 

 
(c) Two and one half million dollars if the contract price is more than $5 

million. 
 

(3)   AUTHORITY TO REQUIRE ADDITIONAL  BONDS. Nothing in this Section shall be 
construed to limit the authority of The T to require a performance bond or 
other security in addition to those bonds, or in circumstances other than 
specified in Subsection (1) of this Section. 

 
(4)   SUITS ON PAYMENT BONDS-RIGHT TO INSTITUTE.  Unless otherwise authorized 

by law, any person who has furnished labor or material to the contractor or 
subcontractors for the work provided in the contract, for which a payment bond 
is furnished under this Section, and who has not been paid in full within 
90 days from the date on which that person performed the last of the labor or 
supplied the material, shall have the right to sue on the payment bond  for  
any  amount  unpaid  at  the  time  the  suit  is  instituted  and  to prosecute the 
action for the amount due that persons.  However, any person having a 
contract with  a subcontractor of the contractor, but no express or implied 
contract with the contractor furnishing the payment bond, shall have the right 
of action upon the payment bond upon giving written notice to the contractor 
within 90 days from the date on which that person performed the last of the 
labor or supplied the material.   That person shall state in the notice the 
amount claimed and the name of the party to whom the material was supplied 
or for whom the labor was performed.   The notice shall be served personally 
or by registered or certified mail, postage prepaid, in an envelope addressed 
to the contractor at any place the contractor maintains an office or conducts 
business. 
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(5)   SUITS ON PAYMENT BONDS - WHERE AND WHEN BROUGHT.   Unless otherwise 

authorized  by  law,  every  suit  instituted  upon  a  payment  bond  shall  be 
brought in a court or competent jurisdiction for the county or district in which 
the construction was to be performed. 

 
5-103  COPIES OF BOND FORMS 

 
Any person may request and obtain from The T a certified copy of a bond upon 
payment of the cost of reproduction of the bond and postage, if any.  A certified 
copy of a bond shall be prima facie evidence of the contents, execution, and delivery 
of the original. 
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ARTICLE 6 - DEBARMENT OR SUSPENSION 

 
6-101  AUTHORITY TO DEBAR OR SUSPEND 

 
After reasonable notice to the person involved and reasonable opportunity for 
that person to be heard, the Assistant Vice President of Contract Administration and 
Procurement,  after consulting with the General Counsel, is authorized to debar 
a person for cause from consideration for award of contracts.   The debarment shall 
be for a period of not more than three years.  After consultation with  the  General  
Counsel,  the  Assistant  Vice  President  of  Contract Administration and 
Procurement is authorized to suspend a person from consideration for award of 
contracts if there is probable cause to believe that the person has engaged in any 
activity which might lead to debarment.   The suspension shall be for a period not 
to exceed three months.  The causes for debarment include: 

 
(a)    conviction  for  commission  of  a  criminal  offense  as  an  incident  to 

obtaining or attempting to obtain public or private contract or subcontract, 
or in the performance of such contract or subcontract; 

 
(b)    conviction  under  state  or  federal  statues  of  embezzlement,  theft, 

forgery, bribery, falsification or destruction of records, receiving stolen 
property, or any other offense indicating a lack of business integrity or 
business honesty which currently, seriously, and directly affects 
responsibility as a  T contractor; 

 
(c)    conviction under state or federal antitrust statutes arising out of the 

submission of bids or proposals; 

 
(d)    violation  of  contract  provisions,  as  set  forth  below,  of  a  character 

which is regarded by the Assistant Vice President of Contract 
Administration  and  Procurement   to  be  so  serious  as  to  justify 
debarment action: 

 
(i)    deliberate failure without good cause to perform in accordance 

with the specifications or within the time limit provided in the 
contract; or 

 
(ii)   a  recent   record   of  failure  to  perform   or  of  unsatisfactory 

performance in accordance with the terms of one or more contracts, 
provided that failure to perform or unsatisfactory performance 
caused by acts beyond the control of the contractor shall not be 
considered to be basis for debarment; 
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(e)  any  other  cause  the  Assistant  Vice  President  of  Contract 
Administration and Procurement determines to be so serious and 
compelling as to affect responsibility as a contractor, including 
debarment by another governmental entity for any cause listed in this 
Policy; and 

 
(f)  for violation of the ethical standards set forth in Article 13 (Ethics in 

Public Contracting). 

 
6-102  DECISION TO DEBAR OR SUSPEND 

 
The Assistant Vice President of Contract Administration and Procurement shall 
issue  a  written  decision  to  debar  or  suspend.    The  decision  shall  state  the 
reasons  for  the  action  taken  and  inform  the  debarred  or  suspended  person 
involved of its rights concerning judicial or administrative review. 

 
6-103  NOTICE OF DECISION 

 
A copy of the decision required by Section 6-102 (Decision to Debar or Suspend) 
shall be mailed or otherwise furnished immediately to the debarred or suspended 
person. 

 
6-104  FINALITY OF DECISION. 

 
A decision under Section 6-102 (Decision to Debar or Suspend) shall be final and 
conclusive unless fraudulent, or the debarred or suspended  person within 10 
days after receipt of the decision takes an appeal as provided for in Article 10. 
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ARTICLE 7--COST PRINCIPLES 
 

 
 

COST/ PRICE ANALYSIS 
 

7-101  INTRODUCTION 
 

A  price  or  cost  analysis  will  be made  in  connection  with  every  procurement  action 
including  contract  modifications  or  change  orders  to  assure  reasonableness  of  the 
pricing and/or cost. The amount of the proposed contract and the cost and time needed 
to accumulate the necessary data for analysis will be considered. Independent Cost 
Estimates (ICE) are required before receiving bids or proposals and can be used during 
the analysis.  A determination  must  be made  at the time of contract  award  that  the 
submitted cost and/or price is fair and reasonable and the determination be in written 
form and made part of the Contract file. Refer to 2 CFR 225, FAR 31, Chapter 1, Part 31 
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for a discussion of Federal cost principles. 
 

7-102  PRICE ANALYSIS 
 

Price analysis is the process of examining and evaluating a prospective price without 
evaluation  of  the  separate  cost  elements  or  the  proposed  profit  of  the  individual 
prospective proposer/bidder whose price is being evaluated.   Price analysis will be 
performed in a manner appropriate to the procurement by comparison of the price 
quotations submitted with each other, with other current quotations, with published price 
lists, or with other available price comparisons. 

 
7-103  COST ANALYSIS 

 

Cost analysis is more complex than a price analysis and should be used when price analysis 
alone is not sufficient in determining a fair and reasonable price. A cost analysis involves  
the review  and evaluation  of a contractor's  cost or pricing  data  and  of the factors 
applied in projecting  from such data the estimated  costs in order to form an opinion 
on the degree to which the contract should cost, assuming reasonable economy and 
efficiency.  A cost analysis must be performed when an offeror is required to submit 
elements (i.e., labor hours, overhead, materials, etc.) of the estimated cost, (e.g., under 
professional consulting and architectural and engineering services contracts, etc.). 

 
A cost analysis will be necessary when adequate price competition is lacking and for 
sole source  procurements,  including  contract  modifications  or change  orders,  unless 
price reasonableness can be established on the basis of a catalog or market price of a 
commercial product sold in substantial quantities to the general public or on the basis of 
prices set by law or regulation. 

 
A  cost  analysis  includes  the  appropriate  verification  of  cost  data,  the  evaluation  of 
specific  elements  of costs, and the projection  of this data to determine  the effect of 
prices of such factors as the following: 
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¶  The necessity for certain costs (audit for cost that are not allowed such as 
entertainment,  contributions  or donations,  company furnished  auto). See 
FAR 31 for a comprehensive list of allowed and dis-allowed cost elements; 

 
¶        The reasonableness of amounts estimated for the necessary costs; 

 
¶        Allowances for contingencies: 

 
¶  The basis used for allocations of particular overhead costs to the proposed 

contract; 

 
¶  The appropriateness of allocations of particular overhead costs to the 

proposed contract. 

 
Include a memorandum in the contract file reflecting how the cost analysis was 
conducted, the factors considered in the analysis and the judgment made. 

 
Negotiations should utilize audited overhead data or negotiated overhead rates, 
where  available,  in  connection  with  negotiation  of  all  types  of  negotiated 
contracts.   The purpose of such data or rates is to assure a reasonable and 
equitable allocation of indirect costs to individual contracts. Procurement will 
examine such data or rates to determine whether they include elements of cost 
which individually are not allocable to the contract under consideration. 

 
7-104  PROFIT/FEE 

 

Profit/fee will be negotiated as a separate element of the price for each contract in which 
there  is  no  price  competition  (sole  source  procurements,  contract  modifications  or 
change orders) and in all cases where cost analysis is performed. 

 
Provision for profit or fee will be determined only after the dollar amount of the fee has 
been established for negotiation purposes and not by applying a predetermined percentage. 
The amount of profit on a cost-plus-fixed-fee type contract shall not exceed ten percent of 
estimated cost. 

 
The following factors shall be considered in determining profit or fee in all negotiated 
contracts: 

 
¶  Effect of Competition:    Unless competition is effective and proposals are on a firm 

fixed-price basis, Procurement will consider in detail the amount of estimated profit 
included in the price. 

 
¶  Degree of Risk: If  not  otherwise  fixed,  the  degree  of  risk  assumed   by  the 

contractor  shall  affect  the  amount  of  profit  or  fee  a  contractor  is  entitled  to 
anticipate. 

 
¶  Nature of Work to be Performed:  A major consideration in the determination of the 

amount of profit or fee, particularly in connection with experimental, developmental, 
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or research work, is the difficulty or complexity of the work to be performed and any 
unusual demands of the contract. 

 
¶  Extent of Assistance:     Any extraordinary assistance rendered by The T shall be 

considered in determining what constitutes a fair and reasonable profit or fee. 
 

¶  Extent of Contractor's Investment:        The extent of a contractor's total investment 
(i.e., both equity and borrowed capital) in the performance of the contract shall be 
taken into consideration in determining the amount of the fee or profits. 

 
¶  Character of Contractor's Business:     Recognition  shall  be  given  to  the  type  of 

business normally carried on by the contractor, the complexity of manufacturing 
techniques, the amount of research involved, the rate of capital turnover, and the 
effect of each individual procurement upon the business. 

 
¶  Subcontracting: In negotiating the profit or fee, subcontracting shall be segregated 

for separate evaluation.   Generally, where subcontractors perform a substantial 
amount of the work, the prime contractor shall receive a lower profit. 

 

 
 
 

7-105 FISCAL RESPONSIBILITY 

 
Every contract modification, change order, or contract price adjustment in excess of the 
Board Action (BA) contingency amount under a construction or service contract with The T 
shall be subject to prior approval by the Board of Directors. A report as to the effect of the 
contract modification, change order, or contract price adjustment on the total  project budget 
or the total contract budget will be submitted to the Board in the form of a Board Action (BA).  
The President may award changes of less than the BA contingency amount if sufficient funds 
exist within the budget of the relevant projects.  The President may transfer approval 
authority for change orders of less than the BA contingency amount to the Assistant Vice 
President of Contract Administration and Procurement. 
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ARTICLE 8--RESERVED 
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ARTICLE 9 

[Intentionally Omitted] 

Reserved for future use. 
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10-100  INTRODUCTION AND PURPOSE 

 
A party who submits to The T a response to a solicitation in the form of a bid, 

proposal, or other response, or a party that contracts with The T for goods or 
services, expressly agrees to adjudication of its claims through the Administrative 

Remedies set forth in The Tôs Procurement Policy.  It is The Tôs policy to try to 

resolve all controversies by mutual agreement without litigation; therefore, the 

following Sections contain remedies for aggrieved parties to settle all claims and 
causes  of  action  prior  to  commencement  of  a  Contested  Case  (as  defined 
herein).  Nonetheless, all parties have the right to commence a Contested Case 
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through the administrative remedies provided for in Sections 10-500, et seq.  The 
Administrative Remedies contained in this Article are a partyôs exclusive 
remedies for claims or causes of action against The T.  Nothing contained in 

this Article is meant to waive any governmental or sovereign immunity for claims 
or causes of action to which The T is immune. 

 
All solicitations for The Tôs contracts shall contain the following provisions: 

 
ñBy submission of a bid, proposal, offer, or quotation in response to this 
solicitation,  the  bidder  or  offeror  agrees  to  submission  of  any  dispute 
under this solicitation (or resulting contract) to administrative remedies 
pursuant to Article 10 of The Tôs Procurement Policies.  The administrative 
remedies shall be the exclusive remedy for any disputes.ò 

 
10-200  RIGHT TO PROTEST SOLICITATION OR AWARD 

 
Any interested party who is aggrieved or adversely affected in connection with 
the solicitation or award of a contract may protest to The T and appeal any 
adverse decision in accordance with the provisions of this Article. 

 
10-201  DEFINITIONS 

 
(1)    Interested  Party  means  an  actual  or  prospective  bidder,  offeror,  or 

contractor  that may be aggrieved by the solicitation or a prospective  or 
actual award of a contract or by the protest. 

 
(2)    Protest  means a claim that there has been a violation of law, a violation of 

the procurement policies, or some other impropriety in connection with a 
procurement of The T. 

 
(3)    Protestor means any interested party who files a protest. 

 
(4) Contracting Officer means the Assistant Vice President of Contract 

Administration and Procurement, or a designee thereof, not below the level 
of Senior Buyer, and may include designated outside counsel of The T. 

 
(5)   Solicitation means the process of notifying prospective or qualified bidders 

that The T wishes to receive bids on the specified product or project. 
Solicitations include invitations-to-bid (ITB), requests for proposals (RFP), 
request for qualifications (RFQ), and any other solicitation method allowed 
by law. 

 
(6)   Days  means  calendar  days.    If  a  deadline  herein  falls  on  a  Saturday, 

Sunday, or federal holiday, the deadline shall be the next business day after 
the original deadline. 
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10-202  TIME DEADLINE TO PROTEST SOLICITATION OR AWARD 

 
A  protest  with  respect  to  a  solicitation  shall  be  submitted  in  writing  to  the 
Assistant Vice President of Contract Administration and Procurement at least 48 
hours prior to the opening of bids or the closing of proposals.   A protest with 
regard to the actual opening of public bids must be submitted within 48 hours 
after the public opening.  The protest of an award shall be submitted to the Assistant  
Vice  President  of  Contract  Administration  and  Procurement  within seven (7) 
days of the official award notification.   Failure to submit a protest regarding a 
solicitation or award timely under this provision is a waiver of any and all claims 
related to the solicitation or award. 

 
10-203  PROTEST PROCEDURE FOR SOLICITATIONS OR AWARDS 

 
An interested party may file a protest in writing with the Assistant Vice President 
of Contract Administration and Procurement within the time deadlines set forth in 
section 10-202.  Upon written notice of a Protest, the Assistant Vice President of 
Contract Administration may consider the facts provided by the protestor or The 
T, and any additional relevant information, and make a decision whether to (1) 
cancel  the  solicitation  or  award;  (2)  modify  the  solicitation  or  award  as 
appropriate; or (3) proceed with the solicitation or award with no change.   A 
Protest must be in writing and set forth in detail the reasons for the Protest.  The 
Assistant  Vice  President  of  Contract  Administration  and  Procurement  may 
request  additional  information  from  the  protestor,  which  the  protestor  shall 
provide  within  ten  (10)  days  of  the  request  for  same.    Failure  to  provide 
responsive information shall not delay the Assistant Vice President of Contract 
Administration and Procurementôs decision.   The Assistant Vice President of 
Contract Administration may consult The Tôs office of General Counsel or outside 
counsel as is necessary or appropriate.  The Assistant Vice President of Contract 
Administration and Procurement  will issue a written decision and serve same 
upon the protestor. 

 
10-204  REMEDIES FOR SOLICITATIONS OR AWARDS IN VIOLATION OF LAW 

 
(1)   PRIOR TO BID OPENING OR CLOSING DATE FOR RECEIPT OF PROPOSALS.  If prior 

to the bid opening or the closing date for receipt of proposals, the Assistant 
Vice  President  of  Contract  Administration  and  Procurement,  after 
consultation with the General Counsel and/or outside counsel, determines 
that a solicitation is in violation of federal, state, or municipal law, or The Tôs 
Procurement Policies, then the solicitation shall be canceled or revised to 
comply with applicable law. 

 
(2)  PRIOR TO AWARD.  If after bid opening or the closing date for receipt of proposals,  

the  Assistant  Vice  President  of  Contract  Administration  and 
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Procurement, after consultation with the General Counsel and/or outside 
counsel, determines that a solicitation or a proposed award of a contract is 
in violation of federal, state, or municipal law, or The Tôs Procurement Policies, 
then the solicitation or proposed award shall be canceled, and may be 
reformed and reissued inviting bids or requesting proposals. 

 
(3)   AFTER AW ARD.  If, after an award, the Assistant Vice President of Contract 

Administration and Procurement, after consulting with the General Counsel 
and/or outside counsel, determines that a solicitation or award of a contract 
was in violation of applicable law, then: 

 
(a)   if the person awarded the contract has not acted fraudulently or in bad 

faith: 

 
(i)    the   contract   may   be   ratified   and   affirmed,   provided   it   is 

determined that doing so is in the best interests of The T; or 

 
(ii)   the  contract  may  be  terminated  and  the  person  awarded  the 

contract shall be compensated for the actual costs reasonably 
incurred under the contract, plus a reasonable profit, prior to the 
termination; or 

 
(b)    if the person awarded the contract has acted fraudulently or in bad 

faith the contract may be declared null and void or voidable, if such action 
is in the best interests of The T. 

 

 
 

10-205  AUTHORITY OF THE ASSISTANT VICE PRESIDENT OF CONTRACT ADMINISTRATION 

AND PROCUREMENT TO SETTLE BID PROTESTS 

 
The Assistant Vice President of Contract Administration and Procurement is 
authorized to settle any protest, subject to Board approval where required, regarding  
the  solicitation  or  award  of  a  contract  prior  to  an  appeal  to  the President.. 

 
10-206  ASSISTANT  VICE  PRESIDENT  OF  CONTRACT  ADMINISTRATION  AND 

PROCUREMENTôS COMMUNICATION WITH THE FTA DURING PROTESTS 

 
(1) Responsibilities to the FTA.     To the extent required by the Federal 

Transportation  Administration  (ñFTAò),  the  Assistant  Vice  President  of 
Contract Administration and Procurement shall notify the FTA Regional 
Administrator or the office of the General Counsel, in a timely manner, of a 
third party contract protest when the contract involves a controversial matter 
(regardless of contract amount), or involves 
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a highly publicized matter (regardless of contract amount) and keep the FTA 
informed about the status of the protest. 

 
All information, supporting documents, and full disclosure about any third- 
party procurement protest shall be made available to the FTA upon request. 

 
(2)  FTA Officials to Notify. If the Assistant Vice President of Contract Administration 

and Procurement, or designee, denies a bid protest and especially if an appeal 
to the FTA is likely to occur, the following must be notified in a timely manner: 

 
(a)  The Tôs FTA Regional Administrator 
(b)  FTA Project Manager 

(3)  The details of the FTA notification will include: 

(a) Brief description of the protest 
(b) Basis of the disagreement, 
(c) If protest is open, how far the protest has proceeded, or, if resolved, the 

resolution or agreement reached, and 
(d) If an appeal has been taken or is likely to be taken. 

 
(4)   The information about the solicitation of award protest should be included 

with The Tôs next quarterly Milestone Progress Report and, if applicable, at the 
next Project Management Oversight review. 

 
10-207 STAY OF PROCUREMENTS DURING PROTESTS 

 
In the event of a timely protest pursuant to the procedures set forth in Section 10- 
200, et seq., the Assistant Vice President of Contract Administration and 

Procurement  shall  not  proceed  further  with  the  solicitation  or  award  of  the 
contract until all administrative remedies have been exhausted or until the President 
makes a written determination that the award of a contract without delay is 
necessary to protect substantial interests of The T. 

 
10-208  PROTEST APPEAL TO THE PRESIDENT 

 
(1) If a Protestor is dissatisfied with the decision of the Assistant Vice President 
of Contract Administration and Procurement then it may appeal to the President. 
The protest shall be submitted in writing to the President no later than five (5) 
days from the date of the Assistant Vice President of Contract Administration and 
Procurementôs decision that Protestor is appealing. 
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(2) The protest shall, at a minimum, identify the decision in question, specify all 
reasons why the protesting party disagrees with the decision, and shall include 
all facts and justification, including technical information, in support of its position. 

 
(3)  The President may request additional information from the Protestor, and 
information or a response from other bidders, which shall likewise be submitted 
in writing to the President not later than ten (10) calendar days from the date of 
The T's request.  Failure of any Protestor to timely respond to a request for 
information  may  be  deemed  by  The  T  that  such  party  does  not  desire  to 
participate in the proceeding, does not contest the matter, or does not desire to 
submit  response,  and in such event the appeal  will proceed  and will not be 
delayed due to the lack of a response. 

 
(4) So far as practicable, protest appeals will be decided upon the basis of the 
written protest appeal, information, and written response submitted by the appealing 
party and other bidders.   All parties are urged to make written submissions as 
complete as possible.   Upon receipt and review of written submissions and any 
independent investigation deemed appropriate by The T, the President shall 
render a decision that shall be final and advise all interested parties of same in 
writing. 

 
10-209  APPEAL OF PRESIDENTôS FINAL DECISION 

 
If  Protestor  is  dissatisfied  with  the  Presidentôs  final  decision,  a  Protestorôs 
exclusive remedy is to initiate a Contested Case pursuant to Section 10-500, et 
seq.   The appeal pursuant to 10-500, et seq. shall be limited to a review of 
whether  The T violated  applicable  law or The Tôs procurement  policies.   An 
appeal of the Presidentôs final decision must be submitted to The T within five (5) 
days of the date of the Final Decision. 

 
10-300  GENERAL CONTRACT DISPUTES PROCEDURES 

 
This section contains the procedures for resolving contract disputes pursuant to 
the disputes clause contained within The Tôs general contracts for the purchase 
of goods or services by The T.  This section does not apply to construction 
contracts, or solicitation or award protests unless specifically agreed to by the 
parties in writing. It is The Tôs policy to try to resolve all controversies by mutual 
agreement without litigation; therefore, this section governs the filing, negotiation, 
and mediation of a claim related to the contract to purchase goods or services, 
prior to a Contested Case hearing. 
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10-301  DEFINITIONS 

 
The  following  words  and  terms,  when  used  in  this  section,  shall  have  the 
following meanings, unless the context clearly indicates otherwise. 

 
(1)      Claim means a claim for breach of a purchase contract between a Vendor 

and The T. 

 
(2)    Contracting Officer means the Assistant Vice President of Contract 

Administration  and Procurement,  or a designee  thereof,  not  below the 
level of Senior Buyer, and may include designated outside counsel of The 
T. 

 
(3)  President means the President of The T or the Presidentôs designee. 

 
(4)      Purchase means a procurement action under The Tôs Procurement Policy 

as provided by Texas Transportation Code, Chapter 452, Subtitle C. 

 
(5)      Vendor means an individual, partnership, corporation, or other business 

entity that is a party to a written contract for a purchase with The T. 
 
10-302  FILING A CLAIM 

 
A Vendor may file a Notice of Claim with the Contracting Officer within 90 days after 
the date of the event giving rise to the claim. The claim must contain the: 

 
(1)  nature of the alleged breach; 

 
(2)  amount the Vendor seeks as damages; and 

 
(3)  legal theory of recovery. 

 
10-303  NEGOTIATION 

 
(1)      The Contracting Officer may begin negotiations with the Vendor to resolve 

the claim. If The T enters into negotiations with the Vendor, negotiations 
may begin as soon as practicable after a Vendor files a Claim, but shall 
begin no later than 90 days after the date the claim is received. 

 
(2)      The negotiation may be written or oral. The Contracting Officer may afford 

the Vendor an opportunity for a meeting to informally discuss the disputed 
matters and provide the Vendor an opportunity to present relevant 
information. 
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10-304 MEDIATION 

 
(1)      The T and the Vendor may agree to nonbinding mediation. The T will 

agree to mediation if the Contracting Officer determines that the mediation 
may speed resolution of the claim or otherwise benefit The T. 

 
(2)      The Contracting Officer may appoint an employee of The T as mediator. 

The   employee   must   not   have   had   any   previous   involvement   or 
participation in the administration of the contract or the resolution of the 
Claim. 

 
(3)      If the Vendor objects to the appointment  of an employee of The T as 

mediator or if the Contracting Officer determines that the claim warrants 
an  outside  third-party  mediator,  The  T  will  select  and  hire  a  private 
mediator from outside The T.  The costs for the services of a private mediator 
will be apportioned equally between The T and the Vendor. 

 
(4)      The role of a mediator is limited to assisting the parties in attempting to 

reach an agreed resolution of the issues. 

 
(5)      If the parties are able to reach a settlement in mediation, the parties will 

draw  up  and  execute  settlement  documents  immediately  that  will  be 
binding upon the Vendor and The T. 

 
10-305  FINAL OFFER 

 
(1)      If a mediation is not held, or if the parties do not reach an agreement in 

mediation, the Contracting Officer shall make a final offer to resolve the claim 
within 90 days of beginning negotiations, unless extended by mutual 
agreement. 

 
(2)      If the disposition is acceptable to the Vendor, the Vendor shall advise the 

Contract of Officer in writing within twenty (20) days of the date of the final 
offer. The T will forward an agreed disposition to the Vendor for a final and 
binding order on the claim. 

 
10-306  APPEAL TO A CONTESTED CASE HEARING 

 
If the Vendor is dissatisfied with the final offer, or if the claim is not resolved 
before  the  90th  day  after  negotiations  begin,  the  Vendor  may  petition  the 
President for a Contested Case Hearing to litigate the unresolved issues in the 
claim under the provisions of Section 10ī500, et seq., of the Fort Worth 

Transportation Authority Procurement Policy in effect on the date of the Contract 
between the Vendor and The T.  Vendor must submit its written petition for a 
Contested Case Hearing to the President within twenty (20) days of the Final 
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Offer, or if no Final Offer is received then 120 days after negotiations begin.  If no 
negotiations  are held, Vendor has 120 days from submission of the claim to 
submit its petition for a Contested Case Hearing. 

 
10-307  CLAIMS BY THE T 

 
All controversies involving claims asserted by The T against a Vendor, which cannot 
be resolved by mutual agreement, shall be the subject of a decision by the 
President.   Nothing herein precludes  The T from instigating a Contested Case 
as set forth herein above. 

 
10-400  CONSTRUCTION CONTRACT DISPUTE PROCEDURES 

 
The procedures set forth in Section 10-400, et seq. are applicable to construction 
projects of The T, and claims related thereto.  Nothing in this section is intended 
to waive any governmental immunity applicable to The T or its agents.  The 
provisions set forth herein and in Section 10-500 shall be the sole and exclusive 
remedy of the prime contractor for extensions of time, money, or other relief from 
The T related to construction projects.  The T may, from time to time, agree to a 
ñclaimsò  process  for  an  individual  construction  project  and  for  the  orderly 
progress of that project.  A ñclaimsò process set forth in a separate contract shall 
be exhausted prior to initiation of the dispute resolution process set forth herein 
below.  To the extent that the Assistant Vice President of Contract Administration 
and Procurement determines that a ñclaimsò process in an individual contract is 
duplicative of the process set forth in Section 10-400, et seq, then the claims process 
set forth in the contract controls, except that claims shall always be reviewed by a 
Contract Claim Committee. The foregoing notwithstanding, all appeals of 
decisions arising from the Contract Claim Committee shall be to the  
President  and  decided  by  a  Contested  Case  Hearing  pursuant  to Section 
10-500, et seq.. 

 
10-401  APPLICABILITY 

 
A claim shall satisfy the requirements in paragraphs (1) - (3) of this subsection. 

 
(1)  The claim is under a construction contract entered into and administered 

by The T; 

 
(2)  The  claim  is  for  compensation,  or  for  a  time  extension,  or  any  other 

remedy; and 

 
(3)      The claim is brought by a Prime Contractor, as defined in this section. 
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10-402 CLAIM, COUNTER CLAIM, AND PASS-THROUGH CLAIM 

 
(1)      A Prime Contractor or The T may submit a claim begin a claim proceeding 

under this Section.  After a claim proceeding has begun The T or a Prime 
Contractor may make a counter claim against a Prime Contractor. 

 
(2)      A Prime Contractor may make a claim on behalf of a subcontractor only if 

the Prime Contractor is liable to the subcontractor on the claim. 

 
(3)      This section does not abrogate The Tôs authority to file a claim in a court 

of competent jurisdiction.  The procedure for The T to file a claim in a court 
of competent jurisdiction, including the deadline to file a claim, is set by 
other law. 

 
10-403 DEFINITIONS 

 
The  following  words  and  terms,  when  used  in  this  Section,  shall  have  the 
following meanings, unless the context clearly indicates otherwise. 

 
(1)      Claim means a claim for compensation, for a time extension, or for any 

other remedy arising from a dispute, disagreement, or controversy 
concerning respective rights and obligations under a contract with The T 
related to a construction project. 

 
(2)      Committee means the Contract Claim Committee. 

 
(3)      The T means the Fort Worth Transportation Authority. 

 
(4)     Prime Contractor means an individual, partnership, corporation, or other 

business entity that is a party to a written construction contract with The T 
which is entered into and administered by The T. 

 
(5)    Contracting Officer means the Assistant Vice President of Contract 

Administration and Procurement, or his/her designated representative not 
below the position of Senior Buyer. 

 
10-404  CONTRACT CLAIM COMMITTEE 

 
The Contracting Officer shall name the members and chairman of a committee or 
committees to serve at the Contracting Officerôs pleasure.  There shall be at least 
5 members of the Contract Claim Committee.  The chairman may add members 
to the committee, but all times there shall be an odd number of members on the 
Committee.  It is understood that the Contract Claim Committee is in place for the 
benefit of both the prime contractor and The T in order to efficiently and effective 
assist in resolving disputes that may arise during or after the completion of a 
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construction project.  Members of the Committee shall be knowledgeable about 
the  construction  industry  and  in  particular  commercial  and/or  transportation- 
related construction. The members shall be engineers, professionals, or 
construction-industry  members,  who  are  respected  within  the  construction, 
railroad,  or  other  applicable  industry,  and  with  at  least  ten  (10)  years  of 
experience in their respective fields.  Members should not serve on a Committee 
when doing so necessitates making a decision in which that member has a direct 
financial interest in the outcome of the claim, as such may present a conflict of 
interests.    The  Contracting  Officer  may  create  a  Contract  Claim  Committee 
specific to a particular construction project, which will be responsible for assisting 
with the resolution of disputes on that particular project. 

 
10-405  NEGOTIATED RESOLUTION 

 
To the extent possible, disputes between a Prime Contractor and The T should 
be  resolved  during  the  course  of  the  Contract,  and  without  disturbing  the 
progress  of  the  work  under  the  Contract.    Should  the  dispute  impact  the 
completion or schedule, the Prime Contractor must notify The T immediately. 

 
10-406  PROCEDURE 

 
(1)      Exclusive  procedure  ī  Except  if  otherwise  agreed  to  by  The  T  for  a 

specific Contract, a Prime Contractor shall file a claim under the procedure 
in  this  subsection.    A  claim  filed  by  the  Prime  Contractor  must  be 
considered first by the Contract Claim Committee before the claim is 
considered in a Contested Case Hearing.   When an alternative claim 
procedure is agreed to for a specific construction project and The T 
determines that it conflicts with this section, the contract procedure shall 
take priority over the procedure set forth in 10-406(2).   The sole remedy 
for appeal of any claim shall be a Contested Case Hearing as set forth in 
10-500, et seq. 

 
(2)      Filing a claim 

 
(a)      The  Prime  Contractor  shall  file  a  claim  after  completion  of  the 

contract  or during  the contract  when  required  for orderly 
performance of the contract.  A Prime Contractor shall file the claim 
no later than one year after the earlier of the following: 

 
(i)  The  T issues  notice  to the  Prime  Contractor  that  it  is in 

default; 

 
(ii)  The T terminates the contract; or 
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(iii)  The  T  issues  final  acceptance  of  the  project  that  is  the 
subject of the contract. 

 
(b)      To file a claim, a Prime Contractor shall file a contract claim request 

and a detailed report that provides the basis for the claim. The detailed 
report shall include relevant facts of the claim, cost or other data 
supporting the claim, a description of any additional compensation 
requested, and documents supporting the claim. The Prime 
Contractor shall file the claim with the Contracting Officer. 

 
(c)      A claim filed by a Prime Contractor shall include a certification as 

follows: I certify that the claim is made in good faith; that the 
supporting data are accurate and complete to the best of my 
knowledge and belief; that the amount requested accurately reflects 
the contract adjustment for which the contractor believes The T is 
liable; and that I am duly authorized to certify the claim on behalf of 
the contractor. 

 
(d)      A defective certification shall not deprive The T of jurisdiction over 

the claim. Prior to the entry by The T of a final decision on the claim 
The T shall require a defective certification to be corrected. 

 
(e)      The Contracting Officer shall forward the contract claim request and 

detailed report to the Committee. 

 
(f)       The T may file a claim pursuant to this subsection directly with the 

Committee.   The deadline for The T to file a counter claim is 30 
days  before  the  Committee  holds  an  informal  meeting  under 
Section 10-406(3)(c) of this subsection. 

 
(3)  Evaluation of Claim by the Committee. 

 
(a)     The Committeeôs responsibility is to gather information, study the 

relevant issues, and meet informally with the Prime Contractor if 
requested. The Committee shall attempt to resolve the claim. 

 
(b)      The Committee shall secure detailed reports and recommendations 

from the Contracting Officer, and may confer with any employee of 
The T or contractor deemed appropriate by the Committee. The 
Committee  shall  give  the  Prime  Contractor  the  opportunity  to 
submit a responsive report and recommendation concerning a 
counter claim filed by The T. 

 
(c)     The Committee shall afford the Prime Contractor and The T an 

opportunity for a meeting to informally discuss the disputed matters 
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and to provide the Prime Contractor or The T an opportunity to present 
relevant information and respond to information the Committee has 
received from the applicable department of The T and the Prime 
Contractor.  The Committee shall give the Prime Contractor and The 
T at least sixty (60) daysô notice, unless agreed to, requested by the 
parties, or ordered by the Committee, prior to holding the informal 
meeting contemplated in this subsection. Proceedings  before  the  
Committee  are  an  attempt  to  mutually resolve a claim without 
litigation and are not admissible for any purpose in a formal 
Contested Case hearing provided in Section 
10-500 of The T Procurement Policy or in any judicial review of an 
administrative decision as provided in Section 10-518.   All oral 
communications, reports, or other written documentation prepared 
by The Tôs staff in connection with the analysis of a claim are part 
of the attempt to mutually resolve a claim without litigation, and are 
also not admissible for any purpose in a formal Contested Case 
hearing provided in The Tôs procurement policy or in any other legal 
proceeding. 

 
(d)     The  Committee  chairman  shall  give  written  notice  of  the 

Committeeôs decision on a claim to The T and Prime Contractor within 
thirty (30) days after the proceedings under paragraph (3)(c) of   this   
subsection   are   completed   or   waived   by   the   Prime Contractor.  
The  T  and  the  Prime  Contractor  are  presumed  to receive the 
decision three (3) days after it is sent by United States mail. 

 
(i)       If the Prime Contractor does not object to the Committeeôs 

decision, the Prime Contractor shall file a written statement 
with the Committeeôs chairman stating that the Prime 
Contractor does not object. The Prime Contractor shall file 
the statement no later than 20 days after receipt of the 
Committeeôs decision. The chairman shall then prepare a 
document  showing  the  settlement  of  the  claim  including, 
when required, payment to the Prime Contractor, and the 
Prime Contractorôs release of all claims under the contract. The 
Prime Contractor shall sign such settlement documents. The 
President may approve the settlement, or may request the 
Committee to approve the settlement, by issuance of an order. 
The President shall then implement the resolution of the 
claim.  If contemplated in the Committeeôs decision, the 
President shall expend funds as specified in the decision. If 
contemplated  in  the  Committeeôs  decision,  the  President 
shall order the Prime Contractor to make payment to The T. 
Failure by the Prime Contractor to file the written affirmative 
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statement referenced herein above shall be construed as the 
Prime Contractorôs approval of the Committeeôs decision, 
unless  the  Prime  Contractor  specifically  objects  and 
complies with Section 3(D)(ii) below. 

 
(ii)      If the Prime Contractor objects to the Committeeôs decision 

the Prime Contractor shall file a petition with the President 
no  later  than  20  days  after  receipt  of  the  Committeeôs 
decision.   The Petition shall request an Contested Case 
Hearing to litigate the claim under the provisions of Section 
10ī500 of the Fort Worth Transportation Authority 
Procurement Policy in effect on the date of the Contract 
between the Prime Contractor and The T. 

 
(iii)      If the Prime Contractor fails to file a written petition under 

clause 3(D)(ii) of this subparagraph within 20 days of receipt 
of the Committeeôs decision, the Prime Contractor waives his 
right to instigate a Contested Case and have a Contested Case 
Hearing.  All further litigation of claims on the project or contract 
by the Prime Contractor shall be barred by the doctrines of 
issue and claim preclusion. The chairman shall then  prepare  
an order  implementing  the resolution  of  the claim  under  
the  Committeeôs  decision,  and  stating  that further  litigation  
on the claim  is prohibited.  The President shall then issue 
the order and implement the resolution of the claim. If 
contemplated in the Committeeôs decision, the President shall 
expend funds as specified in the decision. If contemplated  in  
the  Committeeôs  decision,  the  President shall order the Prime 
Contractor to make payment to The T. Failure by the 
Committee to issue such order shall not affect the Prime 
Contractorôs waiver of claims provided in this sub- paragraph. 

 
(4)  Decision after Contested Case Hearing. 

 
This paragraph applies if a Contested Case Hearing (as defined in Section 
10-502) has been held on a claim pursuant to Section 10-500, et seq. The 

Judgeôs proposal for decision shall be submitted to the President for adoption 

and final order. 
 

(5)  This section does not abrogate The Tôs authority to enforce in a court of 
competent jurisdiction a final order issued under the section. 
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10-407   CLAIM FORFEITURE 

 
(1)      A claim against The T shall be forfeited to The T by any person who 

corruptly practices or attempts to practice any fraud against The T in the 
proof, statement, establishment, or allowance thereof. In such cases The 
T shall specifically find such fraud or attempt and render judgment of 
forfeiture. This subsection applies only if there is clear and convincing 
evidence that a person knowingly presented a false claim for the purpose 
of getting paid for the claim. 

 
(2)      A claim or cause of action against The T shall be forfeited by any person 

or entity that fails to timely file a claim pursuant to this Procurement Policy. 
Failure to timely file a claim shall result in a complete waiver and shall be 
barred. The consideration of a claim by the Committee does not serve to 
waive the substance of this paragraph and shall not preclude The T from 
dismissing the claim as untimely. 
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10-500  ACCESS TO ADMINISTRATIVE FORUMS 
 

 
 

10-501  INTRODUCTION AND PURPOSE 

 
(1)  Contracts entered into by The T and administered by The T contain a disputes 

clause, which provides for a review of the Contracting Officerôs decision by 
The Tôs Board of Directors or its authorized representative.  In the instance a 
disputes clause is absent from a contract, the provisions contained in this 
Section 10-500 nonetheless apply. The Board of Directors recognizes that the 
integrity of a contract disputes resolution process is an important factor or in 
obtaining maximum competition and the lowest contract costs for The T.  It is, 
therefore, The Tôs policy that contract disputes shall be decided in a fair and 
impartial manner based solely upon the merits of the case, including the facts, 
The Tôs Procurement Regulations, the contract provisions, and the applicable 
law.  In implementation of this policy, all claims under the Disputes Clause of 
The Tôs contracts (and any subcontract permitting an appeal to The T) shall 
be decided by a Judge (as defined in this Section) who has judicial or quasi- 
judicial experience involving public contracts.  The appointment of an Judge 
under Article 10-500 of The Tôs Procurement Policy (to act as the authorized 
representatives  of  the  Board  of  Directors  in  hearing  appeals  under  the 
Disputes  Clause  and the  procedures  for  assigning  cases  to such 
administrative  judges)  shall  be  established  by  separate  resolution  of  the 
Board of Directors, and by contract with the State Office of Administrative 
Hearings (SOAH). 

 
(2)  Delegation of Authority 

 
A Judge shall have all authority necessary or appropriate for the resolution of 
contractual disputes by an administrative tribunal as set forth in the rules of 
practice below and the Administrative Procedure Act, Subchapters C-E of 
Section 2001 of the Texas Government Code;  and Section 2003.001 et. seq. 
References to ñstate agencyò in the applicable provisions of the Administrative 
Procedures Act shall be interpreted in this instance to mean the Fort Worth 
Transportation  Authority,  as  specifically  permitted  in  Section  2003  of  the 
Texas Government Code, and The Tôs contract(s) with the SOAH. 

 
(3)  Rules of Practice 

 
The Rules incorporate by reference the provisions of Subchapter C. of the 
Administrative Procedure Act.  Tex. Govôt Code Ann. §2001.051.  In addition, 
any judicial review of these administrative procedures shall be governed by 
the Substantial Evidence Rule found in Tex. Govôt Code Ann. § 2001.174. 
Furthermore,   the   procedure   for   judicial   review   of   any   ruling   under 
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administrative procedures of The T shall be governed by Tex. Govôt Code 
Ann. § 2001.175. 

 
10-502 DEFINITIONS 

 
The  following  words  and  terms,  when  used  in  this  subchapter,  shall  have  the 
following meanings, unless the context clearly indicates otherwise. 

 
(1)      APA means the Administrative Procedure Act (Texas Government Code, 

Chapter 2001). 
 

(2)      Contested Case means a proceeding in which the legal rights, duties, or 
privileges of a party are to be determined after opportunity for an adjudicative 
hearing. 

 
(3)      Judge means the administrative law judge assigned by the State Office of 

Administrative Hearingsô chief administrative law judge to preside at an 
administrative hearing held under this subchapter. 

 
(4)     Party means a person, including The T, that is named or permitted to 

participate in a Contested Case hearing by the Judge. 

 
(5)     Person means an individual, representative, corporation, or other entity, 

including any public or non-profit corporation, or any agency or 
instrumentality of federal, state, or local government. 

 
(6)  Petition means the document that initiates a Contested Case Hearing. 

(7)  Petitioner means a person who files a Petition under this subchapter. 

(8)  President means the chief executive officer and President of The T, or a 
designated representative with authority to act on behalf the President. 

 
(9)  SOAH means the State Office of Administrative Hearings. 

 
10-503  COMPUTATION OF TIME 

 
In  computing  a  period  of  days  for  the  purposes  of  this  subchapter,  unless 
otherwise provided by statute, the period begins on the day after the act, event, or 
default in question and concludes at the end of the last day of that designated 
period, unless that day is a Saturday, Sunday, or legal holiday on which the office 
of the President of The T is closed, in which event the period concludes at the end 
of the next day that is not a Saturday, Sunday, or legal holiday. 
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10-504   PROCEDURE FOR FILING PETITION AND OTHER DOCUMENTS 

 
(1)  A person begins a Contested Case by filing an original and one copy of a 

Petition with the President of The T. 

(2)  Filing a Petition must be made by: 

(a)   sending the document by United States mail, certified mail, or by 
overnight delivery service to: President, The Fort Worth 
Transportation Authority, 1600 E. Lancaster Avenue, Fort Worth, 
Texas 76102. 

 
(b)  hand  delivering  the  document  to:  President,  1600  E.  Lancaster 

Avenue, Fort Worth, Texas 76102; or 

 
(c)   except as provided by subsection (e) of this section, faxing the 

document to: President, 1600 E. Lancaster Avenue, Fort Worth, Texas 
76102. 

 
(3)      The time and date of filing the document is determined by the file stamp 

affixed by the office of the President, except as provided by subsection (5) 
of this section for a document filed by facsimile transmission. 

 
(4)      For a document other than a Petition, only an original is required to be 

filed. 
 

(5)  This subsection applies only to filings made by facsimile transmission. 

 
(a)      A  document  may  not  be  filed  by  facsimile  transmission  if  the 

document consists of more than 30 pages. 

 
(b)      The quality of the document filed by facsimile transmission must be 

sufficiently clear to transmit legibly. 

 
(c)      To be an effective filing, the first sheet of facsimile transmission 

must indicate the number of pages being transmitted and contain a 
telephone number to call if there are transmission problems. 

 
(d)     If a document is filed by facsimile transmission, the sender shall 

maintain the original of the document with the original signature. 
The  sender  is  not  required  to  file  an  additional  copy  of  the 
document by another means. 

 
(e)      The time and date imprinted by the facsimile machine in the office 

of the President on the accompanying transaction report is the filing 
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time and date, except if a document is received when the office of 
the President is closed, the filing time and date is the beginning of 
the next business day. 

 
10-505   PROCEDURE FOR SERVICE OF DOCUMENTS 

 
(1)      On the date that a party files a document, other than a Petition, with the 

President, the party shall also serve a copy of the document on the Judge 
and each party or the partyôs authorized representative. If the Judge has 
designated a T employee as a party in the case, The Tôs General Counsel 
or its designee is the employeeôs authorized representative and service 
must be made on The Tôs General Counsel or its designee rather than the 
employee. 

 
(2)      Service of the document on the Judge must be in accordance with SOAH 

rules. To any person other than the Judge, service of the document must 
be made by: 

 
(a)  hand-delivery; 

 
(b)  regular, certified, or registered mail; 

(c)  overnight delivery service; 

(d)  facsimile transmission; or 

(e)  electronic mail, if the parties have agreed to that manner of service. 

(3)  A  person  who  files  a  document  must  include  with  the  document  a 
certificate of service that certifies compliance with this section. 

 
(4)      If a certificate of service is not included with the document, the President 

may: 

 
(a)  return the document; 

 
(b)  send notice of noncompliance to all parties, stating the document 

will not be considered until all parties have been served; or 

 
(c)  send a copy of the document to the Judge and all parties. 
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10-506  CONTENT OF PETITION 

 
(1)   A Petition must include: 

 
(a)      the name of the Petitioner; 

 
(b)      a contract reference number of The T, if applicable; 

 
(c)      a concise  statement  of  the  facts  on which  the  Petitioner  relies, 

including as an attachment, if applicable, the document issued by 
The  T  that  notified  the  Petitioner  of  the  decision  or  action 
challenged by the Petitioner; 

 
(d)      a statement of the relief demanded by the Petitioner; 

 
(e)      the names of all known persons, other than the Petitioner, with an 

interest in the outcome of the Contested Case; 

 
(f)       any other matter required by statute; and 

 
(g)    the signature of the Petitioner or the Petitionerôs authorized 

representative. 

 
(2)      A Petition may not include any information showing a settlement offer by a 

party, and may not refer to the substance of a settlement offer. 

 
(3)  A Petition concerning a contract claim must include a copy of the contract. 

The Petition must state the date on which the Petitioner received written 
notice of the proposed disposition of the claim. The Petition and its 
attachments may not otherwise refer to the proposed disposition and may 
not include a copy of the proposed disposition. 

 
10-507  EXAMINATION BY PRESIDENT 

 
(1)      The   President   will   examine   a   Petition   and   make   a   preliminary 

determination   whether  the  Petition  states  a  claim  that  entitles  the 
Petitioner to initiate a Contested Case, and whether the Petition meets the 
procedural requirements of this subchapter and of the APA. 

 
(2)      If the President determines that the Petition is deficient, the President will 

give written notice to the Petitioner that explains the determination. For the 
deficient Petition to become effective, the Petitioner must file a corrected 
petition within 20 days of the date that the Petitioner receives the written 
notice. 
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(3)      If the rule that authorizes a person to file a request for a Contested Case 
Hearing does not expressly refer to this subchapter concerning the filing of 
the request then the President shall examine the request concerning whether 
it meets the requirements of that rule and not this subchapter. In accordance 
with subsection (2) of this section, the President may require the Petitioner 
to file an amended Petition that satisfies the requirements of this subchapter. 

 
(4)      The Presidentôs preliminary determination of a Petitionôs legal sufficiency 

is without prejudice to The Tôs right to assert in litigation that a Contested 
Case should be dismissed for any reason. 

 
10-508  INITIATION OF CONTESTED CASE 

 
(1)  The President will refer a Petition to SOAH to initiate a Contested Case. 

The Presidentôs referral may request that the Judge consider a summary 
disposition of the case if the President believes the Petition was not timely 
filed or fails to meet other procedural requirements. 

 
(2)      The T may initiate a Contested Case on its own initiative in accordance 

with the rules of SOAH. 

 
(3)      The  Tôs  office  of  General  Counsel,  or  outside  counsel  of  The  T,  will 

transmit a request to SOAH to initiate a Contested Case. 
 
10-509  NOTICE OF HEARING 

 
(1)     Issuance. The T will issue notice of a hearing in accordance with the 

instructions of the Judge and by certified or registered mail to each partyôs 
last known address as shown in The Tôs records. 

 
(2)  Content. A notice of hearing is sufficient if it includes: 

 
(a)      a statement of The time, place, and nature of the hearing; 

 
(b)      a statement of the legal authority and jurisdiction under which the 

hearing is to be held; 

 
(c)      reference  to  the  particular  sections  of  the  statutes  and  rules 

involved; and 

 
(d)      a short, plain statement of the matters asserted or, alternatively, the 

Judge may direct The T to include a copy of the Petition with the 
notice. 
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10-510  STANDARD OF REVIEW 

 
The claimant bears the burden of proof concerning a contract claim. 

 
10-511  EX PARTE COMMUNICATIONS 

 
Unless required for the disposition of an ex parte matter authorized by law or as 
expressly authorized by this section, during the pendency of a Contested Case 
either at SOAH or before The T or President, a party, person, or representative of 
a party or person is prohibited from communicating directly or indirectly with any 
Board of Directorôs member, the President, or the Judge, concerning any issue of 
fact  or  law  relative  to  the  pending  case,  except  after  notice  and  with  the 
opportunity for all parties to participate. For the purpose of using the special skills 
or knowledge of The T and its staff in evaluating the evidence, a board member, 
the President, or the Judge may communicate ex parte with an employee who 
has not participated in a hearing in the case without providing notice of the 
communication to the parties. 

 
10-512  ISSUANCE OF SUBPOENA OR COMMISSION TO TAKE DEPOSITION 

 
(1)      On  proper  request   by  a  party,  The  T  will  issue  subpoenas   and 

commissions to take depositions in accordance with the APA, unless it 
appears that the subpoena or commission is sought for the purpose of 
harassment or that the subpoena or commission would unduly inconvenience 
the person to whom it is addressed. 

 
(2)      The party requesting the issuance of a subpoena or commission must file 

the request with the President, and serve a copy of the request on the 
Judge and each party or the partyôs representative. The request must identify 
any documents sought with as much detail as possible and must include a 
statement of the documentsô relevance to the issues in the case. The 
requestor must submit a proposed subpoena or commission that satisfies the 
requirements of Section 10-513 of this subchapter (relating to Form of 
Subpoena or Commission to Take Deposition). 

 
(3)      Before  seeking  issuance  of  a subpoena  or  commission,  the  requestor 

must attempt to secure the voluntary appearance of the witness or production 
of materials. If this is not possible, the requestor must indicate in the request 
the circumstances that prevent the voluntary appearance or production. 

 
(4)      Except when The T as a party requests the subpoena, the requestor must 

submit a deposit that will reasonably ensure payment of the witnessô or 
deponentôs expenses as required by the APA. Only a non-party witness or 
deponent is entitled to receive reimbursement of expenses as provided by 
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Section 10-514 of this subchapter (relating to Witness Fees). The amount 
of the required  deposit is based on an estimate  of the mileage  to be 
traveled to and from the hearing or deposition, if over 25 miles, and days 
expected to be spent in the hearing or deposition. The requestor shall 
make the deposit in the appropriate amount by certified check payable to 
the Fort Worth Transportation Authority and filed with the request. 

 
(5)      On receipt of the deposit, The T will issue the subpoena or commission. If 

the requestor and witness sign an Agreement to Waive Fee, The T may 
issue the subpoena or commission without a witness fee deposit. 

 
(6)      A party who is granted a subpoena is responsible for having the subpoena 

served  in  accordance  with  Rule  176.5  of  the  Texas  Rules  of  Civil 
Procedure. 

 
(7)      A properly issued subpoena remains in effect until the Judge releases the 

witness or grants a motion to quash or motion for protective order. 

 
10-513  FORM OF SUBPOENA OR COMMISSION TO TAKE DEPOSITION 

 
The heading of the subpoena or commission must be ñThe Fort Worth 
Transportation Authority.ò It must state the style of the case, that the case is pending 
before SOAH, the time and place at which the witness is required to appear, the 
party at whose insistence the witness is summoned, and the date of its issuance. 
It must be signed by the President, The Tôs General Counsel, or an outside attorney 
hired by The T. It must be addressed to any sheriff or constable of the State of 
Texas or other person authorized to serve subpoenas or commissions as provided 
in Rule 176.5 of the Texas Rules of Civil Procedure. 

 
10-514  WITNESS FEES 

 
(1)     A person who is not a party and is compelled to attend any hearing or 

proceeding  or  to  produce  books,  records,  papers,  or  other  objects  is 
entitled to receive reimbursement of expenses as provided in the APA. A 
witness or deponent who is an employee of The T may receive 
reimbursement for expenses only to the extent allowed by applicable law 
and commission policy. 

 
(2)      The party at whose request a witness appears or a deposition is taken 

shall pay the expenses to which the witness or deponent is entitled under 
this Section, on presentation of proper vouchers sworn by the witness or 
deponent and approved by the Judge. On the partyôs payment of those 
expenses, The T will return to the party the certified check filed with the 
request  for  subpoena  or  commission  under  Section  10-513  of  this 
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subchapter  (relating  to Issuance  of  Subpoena  or Commission  to Take 
Deposition). 

 
10-515  PROPOSAL FOR DECISION, FILING OF EXCEPTIONS, AND REPLIES 

 
(1)      Proposal for decision. For Contested Cases in which the Judge does not 

have authority to issue a final decision, the Judge shall prepare a proposal 
for  decision.    The  Judge  shall  make  a  final  decision  or  proposal  for 
decision no more than 180 days from the date that the Contested Case is 
submitted to the Judge, or 180 days from the date the record is closed, 
whichever date is later. 

 
(2)      Submission  of  the  proposal  for  decision.  The  Judge  shall  submit  the 

proposal for decision to the President and furnish a copy to each party. 

 
(3)      Exceptions and replies.  A party may submit to the Judge an exception to 

the proposal for decision or a reply to an exception. The party must file a 
copy of the exception to the proposal for decision or the reply with the 
President, regardless of whether the final order in the case is to be issued 
by the President or The T. 

 
(a)  To be effective: 

 
(i)       an exception must be submitted to the Judge and filed with 

the President within 15 days after the date that the party 
receives service of the proposal for decision; and 

 
(ii)      a reply to an exception must be submitted to the Judge and 

filed with the President within 15 days of the date on which 
the exception is filed. 

 
(b)      If  the  proposal  for  decision  is  served  by  hand  delivery  or  by 

facsimile, the date of service of the proposal is presumed to be the 
date of delivery. If the proposal for decision is served by regular 
mail, interagency mail, certified mail, or registered mail, the date of 
service of the proposal is presumed to be the third calendar day 
after the date of the mailing. 

 
(c)      The Judge may extend or shorten the time to file exceptions or 

replies. 

 
(d)      The parties shall submit to SOAH and file with the President any 

motion for an extension of time to file an exception or reply not later 
than the fifth day before the applicable deadline for submission of 
the exception or reply. The motion must show either: 
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(i)  good cause for the requested extension; or 

 
(ii)  agreement of all other parties to the extension. 

 
(4)     Judgeôs review of exceptions and replies. The Judge shall review all exceptions 

and replies and notify the President and parties whether the Judge 
recommends any changes to the proposal for decision. 

 
(5)  Judgeôs authority. The Judge may: 

 
(a)  amend  the proposal  for decision  in response  to exceptions  and 

replies to exceptions; and 

 
(b)      correct any clerical errors in the proposal for decision. 

 
(6)      Response  to  amended  proposal.  A  party  is  not  entitled  to  file  an 

exception or brief in response to an amended proposal for decision. 

 
10-516  NOTIFICATION OF DECISION 

 
(1)      The T or the President, as specified by statute or The Tôs policies, will 

issue the decision in a Contested Case. 

 
(2)      After The T or President issues the decision, the President will send a 

copy  of  the  decision  by  first  class  mail  to  each  party  or  the  partyôs 
authorized  representative  and  will  keep  an  appropriate  record  of  the 
mailing. 

 
10-517  MOTIONS FOR REHEARING 

(1)  Prerequisite to appeal. A motion for rehearing is a prerequisite to appeal. 

(2)  Filing motion.  A party must file a motion with the President within 20 days 
after the date the party or partyôs authorized representative is notified of 
the decision. For purposes of this subsection, a party or attorney of record 
is presumed notified on the third day after the date that the decision or 
order is mailed by first-class mail. The motion must contain: 

(a)     the name and representative capacity of the person filing the motion; 

(b)     the  style  and  official  docket  number  assigned  by  SOAH,  and  a 
reference number, if applicable; 

 
(c)     the date of the decision or order; and 




